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TO THE 
Mighty Prince Iaxes,by the grace 
of God, King of Great Britaine, France 

and ireland, Defender of the Faith, ec. 


nets. OST gracious Soveraigne, {inceit 
AR bath pleaſcd Your Majeſtie of 
g Your Princely care towards the 
wo Church, and Your Common- 
wealth,to take knowledge of ſome diffcren- 
ces, that arc 1n Iudicature between Your Ec- 
cleliaftical and Civile Law, and the Tempo» 
rall Law of this Land (by which joyntly 
Your Majeſties State 15 managed next after 
Your owne moſt rare providence, and rhe 
wiſdome of fuch, whom it hathpleaſedYour 
Highneſle to aflociate unto Your lelfein the 
oreat affaires of Your Kingdome)l have been 
bold to offer unto your Majeſhe this ſimple 
Treatiſe,as that which doth lay our the cauſe 
of thoſc Differences, more. particularly than 
SY ; any. 
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theLawes,to the view of the people,that they 
may ſec, there. is more worth inthole for 
whoml ſpeake,than was by. many conceived 
to bee: So thatthe profeſſion of the Ecclcfia- 
ſticalland Civile Law may. appeare: to, the 
world, ncither to bee idle nor unfit for the 
State ; ſofarre as it hath pleaſed the Royal; 
Predeceſſoursof your Highneſle to give cn- 
rertainemenr-unto it,and Your Majeſty Your 
ſelfe toadmit of it.: In all which there 15 no 6- 
ther thing ſought,than thatſuch greevancesas 
have becneof late offcred by one [uriſdiftion 
unto theother, and in conſequence, to all 


GiileorEccleliaſticall Courts, may by Your 
Princely wiſdome be confidered;and by your 
authoruiebe redreſſed, iftheybe found to be 


rages 


Your Subje&s, who follow any ſuits inthe 


._ + DBEDICATORV;:! 
grecvances indeed:for now aathinggarangi- 


therluriſdiction knowestheir ownehounds, 


but one fnatcheth fromthe other,ah many, 
as in a batable ground. lying'berweene-'tvwo 
Kingdomes ; Burſo thatthe;weaker ever go- 
«th to theworle, and thar which js mighngzer 


. prevailes againſt the' other : the profeſiqrs 


thereof beingrather willing to give Lawes 
and interpretationsto other, thanto take or 
admir of any againſt themſelves For which 
the weaker appcales unro your Highneſle, 
humbly deſiring your Majcſties upright and 
fincere iudgement to diſcerne where the 
wrong is,and toredreſle itaccordingly,which 
iSa woake worthy your Maieſties high con- 
ſideration. For as the Land is yours, fo alſo 
the Sea is yours, and :the Chureh is under 
your Highneſſe protection, as a Childe 1s un- 
der his Tutor : ſo thatall the Lawes thereof 
appertaine unto your Maicſties care & com» 
fort alike: For which, not onely the whole 
profeſſion of your Eccleliaſticall and Civile 
Lawyers that now are,but thoſe which ſhall 
fucced in thoſe places for cver hereafter unto 
che worlds end, will praiſe and magnifie 

"1... _ 


THE EPISTLE DEDICATORIE. 
Your Majeſtics gracious favour towards 
them, and we that now are will pray to God 
forthe long and happy profperitic of your ; 
Highnefle, and Your Poſtcritie over us, du- 

ring the continuanceof this Heaven and this 

Earth, and after the paſſing away thereof, a 
perpetual fruition. of the new: Heaven and 

4 new Earth, wherein righteouſneſſe 

onely ſhall dwell for ever. 


Tour Majeſties moſt humble 
and dutifull Subject, 


TxOmas Rrviny, 
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To the Reader, 


RS Ent Reader] confeſſe, as 1 meaitated this 
i ESSE Treatiſe upon mine owne motion(45 ] dv ſome- 
G :imes matters of other argument, when my 
" Leaſureſerves me thereto )ſoalſo 1do not ſet it 
our tothe view ofthe world upon mine own motion, but 
was defirons it honld have been kept in, ſaving that 1 
muſt obey where I am bound. The thing that gave mee 
cauſe tothis meditation,was, that - aw many times how 
wcanly men efteemed of the Civill and Eccleſiafticall 
Law of this land, valuing them by the pradtiſe of ſo 
wich of them, as we have among us. And therefore I 


thought zood,altheugh notwholly to unfold the riches of 


thems,yet to make fhew of them folded np, in ſuch ſort as 
mercers make ſhew of their (lks and velvets, laidnp in 
whole peeces in their ſhops ; wherby it may be ſeev, what 
great variety they have of all theſe kind of wares, al- 


though the goodnes ofthe ware it ſelf cannot be diſcerned 


becarſeit is folded np:Befides,ſeetng How frequent pro- 
hibitions arsintheſe dayes in canſes of either cogniſance 
more then hath been in former time, 1 thought it uot un- 
worthy mylabonr to inquire + ſee upon what juſt ereunds 
they areraiſed up inthis multitude:not of any hamonr 1 
have,to gainſay the lawfull proceedings of any Comrt 
(which [reverence and moſt readily acknowledge their 
authority in al things belonging tatheirplace)but to know 
and ſearch ont thetruth of thoſe ſuggeſtions that give 
cauſe unto theſe prohibitions, For Gs ſuch lawes as 
are writen of theſe buſineſſes are written indiffe-rently, 
4s well for the one juriſdiction as the other ,nomanis tobe 


offended if the one juriſalttiov, finding it ſelfe " 
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to beatthis day: Andihat in ſuch matichg\ at 
coneerge) oftheir own right, as depend of no other i 
rity but of the Prince alone:which i the thing only that is 
fought inthic little Treatiſe; And ther fore the Reverend 
Inages of this Land are'to be imreated, thut they wil 
wvduchſafe an equil interpretation of theſe matters,as wel 
#0 the 0nejuriſaiction acthe other, for ſo it is comety for 
thers ro alot and if they doe it not, the other are not ſg 
Hnti. ſencen,, but they can perceive it, nor ſo daunted but 
3hat they caw flie for ſubcour unto hims,towhoſe high place 
and wiſedome the deciding of theſe differences doth of 
welt appertaine.Pyxti ors # ſaldte have had many 
woers comely in perſon and eloquent in ſpeech, but = res 
ſpecFed none but ber ownVuvsses : Such ſhould bee the 
mindofs Indge that whatſoever other appearanceor ſhew 


Litw, and another that , the Indee ſhonld reſpet# none but 
+] rheeery tut grymane and xewnine ſence thereof indeed. 
which if it weve religiouſly or indifferently obſerved in 
every Conrt, then needed not this complaint that now 6, 
but exgry juriſdittion ſhonldpeaceably holdbis own right, 
fach at the Prince,Law,or Cuftome hath afforded untoir, 


Thomas Ridley, 


oferath be offeree, one ſaylug. This is the true ſence of the 
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 Civile and Ecclefiaſlicall Law: ; 


allo wherein it is — ,and 
wherein it $96 be releeved, 
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PART ® 


CHA P. [. _ 
SECT. Fe + I DEE TEE % <6 
The Diviſion of the whole booke into foure parts. py 
What right or Law # in general... ; Fs. 
What is the Law publick,& what the Lev privae | 
What is the Law of Natures | 
What © the Law of Nations, <5, - 10S 
What is the law Civil. Ee 7, 


—= = Efae I ſhew how neceſſary It, | infoir his” 
#1 Majeſtie and the Redlme, to niaintaine 


) >. 


KEglare now, practiſed among us-inthisReadm, 
"£1 will ſet downe; asitwete,, inaluveſe, 
SPS what the. Civile, and the Eecleſiaſticall - 
Lawes are :. then will. I ſhew how farre forth theyare 
here in \uſeand; rafaiſe among ys : | 


aithe Civile & Ecdleſiaſticall Lawes, as they | 


- laſtly, wherein we might bereleeved andadmitted to the 
. practiſe of many thin $1n the Civile Law, without pre Ju- 
:diceto the CommonLaw , and fo both the Lawes might 
* know their 'owne. grounds and proper ſubjects, and not 
- one to be jumbled with the other, as it is at this day, to the 
wha: Lary is, Breat vexation of the ſubject. Bur before I ſpeake of 
TE the Civile Law in particular, I will define what Right,or 
Law is, in generall : Law therefore is ( as V/pian faith, 
L.- T0, in fin, ff. de Fuſtitia &-Fare ) the knowledge of 
Civile and humane things, the underſtanding of thoſe 
things which are juſt and unjuſt. This Law is primarily 
divided into the Law publick, and the Law private. The 
publick, isthat which appertaineth to the generall ſtate, 
of the common-wealth, for I mean the Law publick,not 
inreſpet of the Forme , that they were publickly made, 
as we make lawes in our Parliaments (for fo all the Civile 
Law is publick , asmade by publick auRority)but inre- 
ſpe of the obje&, or end thereof, for that they concerne 
the Church, the .Clergie, the Magiſtrate, and otherlike 
publick fanRions , none of which levell at the rale of e- 
quity, or equality between man'and man, as private lawes 
doe, but aymeat that which is moſt fit, in generall, for the 
common State. EE | 
The private Law, or the private mens Law, is that 
": which concernes every ſingular mans ſtate ; which, for 
us privatum, ,, . . Eg 421 = T— 
thatit is occupied in giving every man his owne, it muſt 
of neceſſitic be proportionable to the rule of Equitie and 
_ :Privat&Law is of three forts, the law of nature, the law 
of Nations, and thelaw Civile. Ot X 
The law of Nature, is that which Nature hath taught 
every living creature, asthe care and defence of every 
creature&life,.defire of libertte, the conjunQion of male 
and female for proereation ike.” or ak — 
The Law of - The LawofNations;is that whichcommon reafon hath 
Nations. eſtabliſhed -among men, and is obferved alike in all Nati- 
| ONS, as ARinos of jmens rights, bmldings of houfes, 
FH - erecting 


Fu! prilitc ume 
Is 


The Layv of 
Nature, 


. : . Yy . on 
and Ecclefiaſticall Lav, _ 
ereQing of Cities , ſocietic of life, jadgments of contro« 
verſes, war, peace, captivity, contradts, obligations, ſuce 
ceiion,and thelike. _ | 3-0 JD 27 ot OT 
Thelaw Civile, being largly taken, is the law that e- 27 
very particular Nation frameth to it ſelfe , as the Athent- Fu: Civile, 
an lawes , and the lawes of Lacedemox, in which fence 
alſo thelaw of England may be called the Civile law, for 
that it is the proper and private law of this Nation : bur 
in more {tri& ſort, the Civile law is thelaw, which the 
old Romans uſed , and is for the great wiſdom & equitie 
therof, at this day, as it were,the common law of all well 
governed Nations, a very few onely excepted. = 
And certainly, albeit findry other Nations by the lighe 
of Nature, have many Rules and Maximes in the Civile 
law : yet, ifall the conſtitutions, cuſtomes, and lawes,of 
all other people and countries were put together, (I exe 
cept none,fave the lawes of the Hebrews, which came im- 
mediatly from God )they arenot comparable to the law 
of the Romans, neither in wiidome nor equietie,neither in 
gravitienor in ſufficiency. Whereupon it is. that moſt of 
other Nations, (faving our owne Jalthough they receive 
not the Civile law wholely for their law, yet they fo 
much admire the equitie thereof , that they interpret their 
owne lawes thereby, Peckine de regul, juris. Reg. Yue 4 
jure communicregul.28, | | 


SECT. 32. Fn 
T hat there be foure Tomes of the Civile Law; The Di- 
geſt,the Code, the eAuthentick and the Fends, 
The Inſtitutes are an Epitome of the Digeſt, 
What ts the Digeſt, and whyit is ſo called , and why the 
' ſameare called the Pandefts, , 
What are the Inftitutes, and why they are ſocalled, 


& 


THe whole Civile law itſelfe, isreduced or brought 
.:F into 4. Tomes , whereof the firſt containeth the Di- 
geſt or PandeRts, taken out of 27, 'oId reyerent Lawiyers 
ob D 23 Works, 


Digeſtswhar. 


4  Arview of the Civile 
workes ; whereof ſundry were. before the coming of 
Chriſt; - othersflauriſhed.in the Emperours dayes, even 


unto the time of HMaximinus , as itappeareth by Spartia« 
xs and Lampridins, 1n the life of the faid Emperour: 


- whicti{aid Tome is diviled into 50. bookes, of which, 


every one containeth ſundry titles ofgreat wiſdome and 

 xTo this Tome, Tadde the Inſtitutions, which are 
brief ofall the former bookes, compoſed of purpoſe by 
the Emperour 1m the behalf of young learners, that there- 
by having the whole Digeſt drawne into a Compendium 
of 4. bookes onely, they might with more alacrity, 
goe forward in the ſtudy of the Law : having, as it were, 
the firſt Elements of the whole profeſſion in this little 
Treatiſe ; whereas otherwiſe without the help hereof, 
their weak minds might be clogged with the multitude 
and varietie thereof, and fo either altogether leave their 
ftudies, or with.more labour and difidence( which of- 
tentimes diſcourageth young mens minds in a long mat- 
ter)come to the end thereof, to which, by the direQion 
of this brief, they might ſooner attain, and that without 
much travell or diſtrult, : 


why [a called. The Digeſts have their name, of chat they are put into 


a comely order by the Author , ranging every booke and 

title into his proper place, ſuch as either the conrſe of 

Nature afforis them, or are fitteſt for the praftice of the 
rofeſſion- : ; 


The Pandeas. Theſame booke again, 1s called PandeFs,of the Greek 


words z#v & J*50uu , for that it compriſeth init ſelfe, all 
whatſoever F#ſtiniax drew outof 150000. verſes of the 
old bookesoflaw. .- 


» 


The Inftitutes. The Inſtitutes are ſo called, becauſe they are,as it were, 


maſters and mttruQors to the 1gnorant, and ſhew an eaſic 
way to the obteining of the knowledge of the Law. 

_ The matters wherein the whole law is occupied, are 

Either: the perſons in common-wealth , .or the thiogs 

. belongingor not belonging to them, or the actions _ 
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and Eccleſoafticall Law! 5 
by men doe claimin judgments ſuch things as are dueunto 
them dy law. 


SECT. 2. 


The Pandets, or Digeſt are divided into ſeven parts,and 
they againe into fiftie Bookes. 

That the firſt payt thereof conteineth foure Bookes, and 
what 8s the ſumme thereof. 


V Pon a more particular diviſion, the whole Digeſt is 
divided into ſeven parts : whereof the firſt part, 
ttanding upon foure bookes, containeth the principles, and 
as it were,the firſt elements of the Law;as, what Tuſtice 8 
Right is, from whence the Civile Law hath his begin- 
ning, what perſons be the obje@ of the Civile Law, whar 
Magiſtrates the common-wealth of the Romans had, by 
whom either the lawes were made, orexecuted: the di- 
vers kKindes of Inriſdifions, which thoſe Magiſtrates u- 
ſed; Meere,Mixt,or Simple, according to their place: the 
correions which the law uſed againſt fich as difobey the 
Indge, either in not appearing, or not performing that 
which is injoyned them : what proviſion it made againſt 
ſuch, as by violence reſcued men out of the Iudges hands: 
what Holy-dayes there were, wherein the Courts were 
not held: what order the Law tooke againſt the plaintife, 
that having cited the defendant, had no Libell-ready to 
put into the Court, unleſſe happely otherwiſe the parties 
upon private agreement compounded the matter be. 


tweene them : who were to be admitted advocates,and 


what caufes barr'd them from the office: whatis the of- 
fice ofa Procurator, Sollicitor, or SyndiQ,or Faftor; and 
under what cautions they were admitted , if they had no 
Proxie,or Mandat, or the partie principall did not in pre- 
ſence authorize them : how they were puniſhed, whoups 
on reward tooke upon them to vexe men unjuſtly inthe 
Law, in manner azcommon Baratorsdoe-: what perſons 
having loſt opportunitie to alleage any thing for _ 

clves 


6 Arview of the Civile 
{elves beneficiall-in Law , may be reſtored thereunto a” 
oaine ; as Minors, and fuch other , as by feare or-craft © 
the adverſarie have beene driven away from their lawfull 
defence : how perſons of commontrutt, as Mariners, 
Inholders, and fuch like, are bound by Law to reſtore ſach 
things as they have taken in charge to keepe. 


SECT. 4. 


That the ſecond part hath ſeven bookes, and what are 
""the Contents thereof. 


þ | has ſecond part , being diſtributed into ſeven bookes, 
JB yeeldeth matter of Judgment, as who may be Judge, 
and who not : where and before what Jadge every one 
is to be convented: how many kindes of Judgements there 
are, Civyile, Criminall, and mixt of both ; by what ations 
things that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall : what 
acion the Law affords, if any manconceale that is ours, 
that wee may come to the ſight thereof : what ation ly- 
eth againſt him, who by evill perſuaſions,or lewd intice- 
ment hath corrupted another mans ſervant, or having run 
away by his ill counſell, hath concealed him from his 
maſter : what proviſion the law hath againſt Dice-play, 
and ſuch as keepe Dicing-houſes: how he is to be puniſh- 
ed, which being put in truſt to meaſure any mans ground, 
makesa falſe report of the meaſure thereof : that no man 
hinder a carſe of a dead body to be carried to buriall , or 
to be buried in ſach places, as hee and hispredeceſſours 
haverightunto, or to build a Tombe to that purpoſe, and 
beautifie the ſame. | 


SECT. 5. 
T bat the third part ftretcheth it ſelfe into nine bookes, 
| and what they contein. 


He third part,imbracing tine books, concerneth perſo- 
nall actions, which riſe notofcauſeofrightor poſe: 
ON, 
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and Ecclefiafticall Law: 7 
fion, but of covenant and obligation ; as things credited: 
or lenit in a certain ſamme; the meanes how to recover the 
fame, if it be denied, that by oath of the partie that de- 
nieth it, unleſſe he may be convitted, either by witneſſe or in- 
ſrument, that he hath forſworne himſelfe: how many kinds 
of oaths there are voluntary out of Judgement : neceffarie 


' exated by the Judge in doubtfull caſes, whereotherwiſe 


there wanteth proofe to manifeſt the truth: Judiciall, fach 
as one partie offereth to another in Indgement,and cannot 
be refuſed without jult cauſe: and laſtly , that which the 
Judge offereth to the plaintife , as concerning the value of 
the thing. which is in ſtrite , or the charges that he hath 
beenear in recovering of the fame: what exceptions there 
Iyes againſt Obligations, as that which for cauſe was gi- 
ven, and cauſe did not follow : that the cauſe was diſho- 
neſt, for which that is challenged that was given : that 
the fimme was not dae which was paid , and therefore 
not to be exated, but to berepaid : ations for things 
lent for a certaine time, and to a certainuſfe: aRions for 
things pawned: ations that either paſſengers have againſt 
Marriners for the goods or ware that they have -bronght 
into the ſhip, or marriners haue againſt Paffengers for 
their fraught : actions of cjzetment , wherin the paſſen- 
gers and Marriners are bound each to other for contri» 
bution of the loſſes of ſach things that have beene caſt 


Intothe ſea, in the time of a ſtorme or tempelt, according 


to the qualitie or quantitie of the-goods they have in the 
ſhip: aRians whereby- maſters are bound to anſwer for 
their ſeryants contraRs',' and fathers for their children, 
inflich things; or negotiation, - asthey have putthem in 
truſt withall, faving where the childe borrowed money 
without his fathers privitie for riot , and for ſach purpoſe 
as his father hath no uſe thereof - | Remedies for women, 
whthby weakenefſe of their ſexes, and lack of counſell, 
they  have* invwrapt themſclves / in farertſhip for other 
men: aQion'of compenſation, where a debr is demanded, 
for which an cqubyilent portion hath borne reccived in 
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mandeinent,--wherein one hath done ſome worke,or laid 
ot Dime money uponan other mans mandate or word, & 

&t when he requireth-allowance. thereof, it 1s denied 
Ring) ations of ſocictie or fellowſhip, whereincither the 
focietic is requited'to be maintained, orthe motiey put in 


cottimion'bangk to be divided : aRions of bargain and fale, 


Either pure and conditionall, the bargain being once made, 
heloffeand gain thatafterhappenethis che buyers,unlefle 
ce feller retain ſome farther rigbr iszche thing ſold unto 
himſelfe: aRfons of lerting or ſettirtg either of the-uſe of a 

erſon,or theuſe of a thing upon a certain hyer:-aRions of 
change,6& ſuch like. | | 


SECT. 6. 


© That the fotrth part conteineth eight bookes, andthe - 
Contents thereof. 


T he fourth part being digeſted into cight bookes , mini- 
” ſtreth actions for Eck things asare acceffarie to con- 
rtraQs, . ſuchas pawnes and pledges are, which are given 
for the better ſecuritie of the contrat : aQions for reſti« 


gether 


Lou'or Grizhytion thereof, aQions of mandate, oricom-. 
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that the ſcafaring man takes upon himſelfe the danger of 
the maenng chevees and fecuring the famear ſuck 
place as it is appointed to be delivered. In deciding of 
matters of controverſie , the Law proceeds ſomtimes by 
witneſſes, ſomtimes by inſtruments, ſomtimes by prefum- 
ptions, where knowledge or ignorance of fa&, or Law is 
preſumed. Spouſalsare mutuall promiſes of a future mar- 
riage : marriage is a lawfull coupling together of man and 
woman, the company and ſocietie of the whole life , the 


| Communion of all Divine and humane rites and things, 


and of one and the ſame hauſe , wroughtby the conſent 
and mutuall good will of the one towardsthe other : in 


eſpouſals and marriages is to be conſidered , whois to be 


joyned together, at what yeares, and by whoſe conſent: 
there doth wait and attend upon marriages , Tointures, 
Dowries, and ſuchlike , and ſometimes Divorce, which 
is ſo called of the diverſitie of the mindes of thoſe that 


-are married ; becauſe ſich asare divorced, goeonea di- 


vers way from the other. The cauſes whereupon Di- 


' vorcesgrow, are Adultery, deadly hatred one toward 
an other , intolerable cruelty , neerneſſe of kindred and 


Divorce what, 
and why (o 
called, 


The cauſesof 
Divorces. 


effinitie in degrees forbidden , impotencie on the one 


fide or the other: ationsof Dowrie after divorce or ſepa- 


tration ; actions againſt a mans wife imbeaſelling away his 
_ - goods; actions againſt a huſband diſclayming his owne 
childe; and his wife being with childe', fhe make doubt 


thereof, means how and where ſhe ſhall be kept untill ber 
delivery, ſo thatno. falſe birth ſhall be put in yum of the 
true childe ; or that ſhe abuſe not her huſban 

heire, with a falſe ſhew of that which is not. Tutelage & 
government of children under age , which is either teſta= 
mentarie, or due to the next of kinne, or-dative,all which 


orthe next ' 


arc either to be confirmed or difpoſed of by the Magi- 


rate. Adminiſtrations of Tutors and Curators, and how 


farre they are endangered by their office, and wherein 
they are to- interpoſe rheir authoritie and conſent, and for 


what aRts the. pupils or minors may bedacd , done by the 
£OE C tucors 
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io . Acview of the Civile 
tutors or curators ; howany maybe argued to bea ſiiſpe- 
Red tutor or curator; and how, and by whom he may 
be removed, if thereappear juſt cauſe of ſuſpition againſt 
him. A tutor is chiefly ſet over the perſon of the childe, 
ſecondly over his goods: but the Curator or Guardian is 


chiefly fer over the goods, and then over the perſon of 


the childe. A childe( his father being dead)by the or- 
der of rhe Judge, is to be brought up with his mo- 
ther, unlefſe ſhee hath fled unto a ſecond marriage, which 
if ſhee have done, then is he to be brought np with ſome 
of his neereſt kinne, fach as is knowne to be an honeſt 
man, and will have a care of hisgood education ; with 


whom the Judgeis to allow him ſuch maintenance, as alt 


his ſtock be not ſpent therein , but evermore ſomthing 
be left againſt he come to fall age. Whenthe time of tu« 
rel age, - or curatorſhip is ended,they are to render account 


unto the Judge, what they havereceived, and how they 


haveexpended the ſame, and whatreſidne is left, and ac- 
cording as their proofes are, either by oath, or otherwiſe, 
fo the Judge either alloweth , or difalloweth the ſame. 
If the Tutors or Curators prove bankrupt, or unable to 
fatisfie the Pupill or Minor , then lyeth an aQtion againſt 
their ſterties for the ſatisfaRion of the fame ; and if both 
ofthem faile , then lyeth it againſt the Judge , or Magi- 
ſtrate, if either he have not received any caution art all of 
the Tutors or Carators, or hath received an anſufficient 
caution, or unſufficient ſuerties, knowing them to be un- 
ſafficient; otherwiſe he 1s not to ſecure fortune, and fu- 
rure caſes of the childe : the Tutors or Curators ate to 
fell nothing of thoſe things that are the childrens, faving 
ſach things which by keeping cannot be kept, unlefle 
they haye the order or decree of the Judge thereunto, 
which the Judge is not todecree, unlefle the childe be fo 
farre in debt, that it cannot be ſatisfied , withouc ſome 
part of other goods, or there be ſome other like jutt 


and necefſarie cauſelike untothis , which may not be a- 


voided. As Minors haye Curators and Governors, fo 
alfo 


mid Ecclefiaſtical Law? yy 


alfo mad perſons, and prodigall pinned are appointed to 
have governors by law, for that they canno moregoverne 
their awne ſtate , than the otþers can. Prodigall perſons 


are they that know no timenor-end of ſpending , butryot 


or laviſh out their goods without all diſcretion. 
.SEC T. 7. 


That the fift part comprehendeth nine bookes, 
and the matter thereof. | 


Vit the fift SeAtion , which compriſgth in it nine 
bookes, are conteined laſt wils and Teſtaments , and 
who they be that can make the ſame:and how many kinds 
thereof there be,Solemne or Militarie, and they either pur 
in writing,or elſe Nuncupative:what is an unjuſt, or Void 
Will : whatis tobe thought of thoſe things, which are 
found either to be blotted out,or interlined in a Will:how 
Heires or Executors are to be inſtituted, or ſubſtituted in 
Wils, and under what conditions they may be either in- 
ſtituted,or ſubſtituted in the ſame:what time an heire hath 
to deliberate after the Teſtators death, before he prove the 
Will- whatisa Militarie Teſtament, and what priviledges 
it hath:how the inheritance may be either got or loſt; how 
Teſtaments are to be opened, publiſhed, and writ out; what 


mens Teſtaments are to be opened, and publiſhed: of the 


puniſhments of fuch, which,a Will being extant, ſeeke by 
Adminiſtration, or ſome other like meanes to poſleſſe the 
goods: and ofthoſe which either forbid, or compell any 
man to make a Will: of the power or right of Codicils:of 
Legacies,and bequeſts; as what things may be bequeathed, 
and what not;to whom any thing may be bequeathed; and 
of the fignification of the words,and things which doe ap-= 
pertain untoLegacies: of yearely and monethly Legacies, 
what time they be due, inthe beginning of the year, or in 
the end: which ofthem be pure, and which conditionall: 
of the uſe, profit, and benefit ofany thing bequeathed:of 
dwelling, and workes of ſervants bequeathed: of Dowry 
C2 _ bequeathed, 


12 A rview of the Civile 
bequeathed , and what profit the Legatorie hath therby : 
er choife or eleHion bequeathed: of wheat, wine,and oyle 
bequeathed, and what tis contained under every one of 


them : of ground furniſhed bequeathed , and the inſtru- 
ments thereto belonging, and what is to be underſtood by 


_ thatbequelt : of ſtore bequeathed, in Latin called Penns; 


whatis compriſed under that word : of houſhold-ſtuffe 
bequeathed: of education and bringing up bequeathed: of 
gold, filver, womans attire, ornaments, and ſuchlike be- 
queathed, and what isto be underltood by every of them: 
how Legacies may be taken away:of things that are doubr- 
fall in a Will, and how they are to be underitood-of thoſe 
things that are left for puniſhment ſake in a Will, whether 
they be available, or otherwiſe : of thoſe things which be- 
meg bequeathed ina Will, are counted notwithſtanding as 
not bequeathed: of thoſe things that are taken away from 
the Legatortes inthe Will, as unworthy of them: of con- 
ditions, demonſtrations,andcauſes; what force they have, 
and how they prevailein a Will. Of the Law Folciaza, 
what itis, and how men thereby are reſtrained from be- 
queathing any more than three parts of their goods, fo that 
a fourth part thereofſhould ſtill remain with the heire-and 
if any man had received in Legacie more than he might by 
the Law Folcidia, that hee ſhould put in band toreſtore 
that, if any unknown debt after ſhould appear,fo the fame 
were true debt: at what Gay a Legacie becomes due; that is 
ftreight fromthe death of the Tettator , unlefle it be left to 
be paid upon a certain or uncertainday, orunder a condi- 
r1on;and that the heire enter jnto a band to pay the legacie 
when the day comes,or the condition happen;and if he re- 
faſeto doeit, then the legatorie to be put in poſſeſſion 
thereof untill theday-or condition happen. 
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and Ecel efaſtical Law. 
SECT. 8. 


That the ſixt part is Spent in ſeven bookes, and the ſwbieS# 
thereof. 


He fixt part ſpreading it ſelfe over ſeven Bookes,hand- 

leth matters of poſſeſſion of goods,or Adminiſtration 
thereof, not growing out of the Civile Law(which onely 
makes heires, & giveth right of ſucceſflion }butont of the 
Pretorianlaw,or law of confcience, which in equity callerth 
fandry to the ſucceflion of other mens goods by admini- 
tration, where there is no Will, and in fome cafes where 
there is a Will, as where the Will is concealed,or the Exe- 
cutor renounceth the Will, but if the Will once appear; 
then the adminiſtration forthwith ceaferh. In cafes where 
Adminiſtrations are to be granted , the children of thede- 
ceaſed have liberty to take it, within a year after the death 


_ of thedeceaſed, andifthey be further offof kin, then they 


have only a hundred dayesto take it m,unleffe thoſe which 
are to take it are Infants, mad, deaf, dumbe,or blirid,in 
which cafes there is a longer time aſſigned. The Pretor 
granted admimltration not only according to the tables of 
the Teſtament, but niany times even againſt the tables of 
the Teſtament: as wherea childe is not difinherited in his 
Fathers Will by plaintermes, but paſſed over withfilence 
onely,as not remembred; or that the childe was not borne 
atthe time of his death, & fo not known whether any fich 
child were living,or to be hoped for,or not:Tn which caſe; 
if it doe after appear,the Mother is put in pofſeifion of that 


- whichis the childes part. If there appear no Wil, the Ad- 


miniſtration is committed inthis order; Firſt, che children 


 ofthedeceaſed are admitted; Secondly, thoſe thatare nexr 


of kin in the Male line: Thirdly, thoſe thatare next of kin 
inthe Female line, (which difference notwithſtanding be- 
eweene male and Female at this day is takenaway, and 
they that arenext of kin ys admitced.in —_— 

| W3 Ys 


14 . Acvit\ of the Civile | 
Laſtly comes thoſe which have right thereto, eithe in 
that they are man or wife. The Law ſundry times, where 
athing.isdone, orintended to be done, againſt an other 
mansright , & there is proviſion for it in Law , yeeldeth 
the party grievedan InterdiQ or InjunQion to hinder that 
which wasintended to ano! 2s » As where one buil- 
deth an houſe contrary tothe uſuall and received forme of 
building , tothe injurie of his neighbour, there lyethan 
InjunQion de novs operis nunciatione, which being once 
ſerved,the offender is either to deſiſt from hisworke,orjto 
' put in ſuerties , hee ſhall pull it downe again, if heedoe 
not withina very ſhorttime avoxy the lawfulneſſe thereof. 
- Bgaip , there Iyeth an InjunQion where hurt is not yet 

done, butfeared to be done : as where a houſe is ruinous, 
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and Ecclefiaſticall Law. 15 
out deliverance, and giveth ſufficient matterof challenge 
unto him, to whom they are given. The meanes or wayes 
whereby the Lordſhip or rightof any thing 18 gotten, bet 
naturall, as by the fr occupying the fame, by finding the 
fame, by bringing itinto a forme or faſhion, by gaining by 
the ſea or river, by delivery, or ſuch like:or,be itby cvill 
means, as by getting the poſſeſſion of any thing by good tt- 
tle, and good faith, fo long as it will make a juſt uſurpatton, 
or preſcription , by holding asheire, by holding itby a 
gift, by taking it upas a thing forſaken , by bolding it by 
legacie,dowrie,or inheritance, by coming to it by ſentence 
definitive,or interlocutory, by confeſſion of the adverſary, 
by ceilion of the partie, by aucority ofthe Judge,and the 


 amehave been fraudulently alienated by the debtors,there 


lieth an Injun&ion to put the partie injured into poſſeſſion. 
All Injundions for the moſt part are prohibitorie, & ſerve 
either to get,or tokeepe, or to recover poſſeſſion,and are 
called commonly by the firſtname of the writ , as where 
one is denied the poſſeſſion of inheritance belonging to 
him, an Injun&ion1s granted him , to put him in poſleſii- 
on,called 2 xorum bonorum; or if 1t be fora legacie, 20d 
legatorum ;and if it be in generall caſes, Ne vi fiat es qui in 
'poſſeſſionem miſſus eſt: That he that bath gotten the cultos» 
die of the Will exhibite it : thatno privare building, or 
ſuch like, be ſetup ina holy and fanfifed place, and if it 
be that it be pulFd downe again: thatno Nufance be done 
in publick places, or high wayes, other than ſuch'as by the 
Law are allowable: that publick high wayes be repaired: 
that nothing be done in any river, orthe bankes thereof, 
whereby Ships or Barkes may not paſſe thereon: that no- 
rning be done in any common fiream, whereby the water 
ſhould be forced to run otherwiſe this yeare,than it did the 


laſt ſummerafore : that it may be lawfull for every man to 
. aile or rowe inavy publick ſtream : that the bankes of 
the river be repaired. Of force, and forcearmed, where 
two are in poſſeſfion of one thing, and neither of them 
came by the ſame by force, . or by ſecret flight, or by ſuffe- 
: rance 


Exceptions, 


x6  Acrview of the (vile 
rance of at other , there Iyeth an Injuntion for conti- 
nuance of cither of their poſſeſſion , called nts poſſiders: + 
That a man may uſe ſich private way , ashehathuſed the 
year paſt, and repaire the fame without interruption of an 
other Thaceno manturne away the daily running water, 
or the water which fals in Summer from an other mane 
houſe,or ground to his bindrance : That water- courſes in 
rivers, and other like places be maintained : That ſich as 
have right to draw water out of any ſpring, or well,be not 
forbid the uſe thereof,and that every one have free liberty 
to cleanſe, purge,& to repaire the ſame, if there be any de 
cay.init:That no man be forbid to ſcoure, purge,or cleanſe 
his privies, finkes,or vaults : That whatſoever isdone by 
open force, or ſecret fubtilty, bereſtored where it was, 
before ſich force or ſubtilty was done, unleſſe the partie 
oreeved releaſethe fame « Thathe that holds any thing at 
an other mans will. reſtore the ſameupon competent war- 
ning, or knowledge given him thereof: That a man may 
lop or cat the boughes of an other mans tree, annoying his 
ground,if after warning giventhereof, the owner thereof 
o not reforme it. That it be lawfull for a man to gather 
ach fruits of tis , as fall from his own tree into an other 
mans ground, without any treſpaſie to the owner of the 
ground,ſo that he gather the ſame within three dayes after 
they are ſo falnesfor otherwiſe the law prefumes he makes 
no reckoning of them, and fruits lying upon the ground do 
eafily putrific: That a man may challenge his children out 
of an other mans hand thatholderththem from him : Thar 
a Tenant after his leaſe isexpired,may remove, and quietly 
carricaway ſuch things from the farme, as he brought thi- 
ther, ſo that the Rent be paid,and thoſe things which hee 
broughtthither, were not bound for the payment thereof, 
AQtions are taken away, and pofiefiions maintained by ex- 
ceptions, preſcriptions,and prejudices, which themſelves 
are many times in ſteed ofaons; as is the exception de re 
8ndicata, Whichis an exception that determineth the cauſe 
1n controyailic, QtBxceprions, - fomeare perpernalland 
pereme 
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peremptory, ſome are temporall and dilatory : Perpetuall 
and peremptory are they which evermore have place, and 
can never be avoyded ; Temporall and dilatory are they, 
which are not evermore in place , but may be avoyded : 
Exceptions are alleaged,cither becauſe that is done which 
ought to be done,or that is done that ought not to be done, 


or that is not done that ought to bedone. Of Przſcriptions rreſeriprions, 


likewiſe ſome are perpewall, ſome temporall; the effet of 
either of them , is to determine the aftion , either in the 
manner of doing, or by the time when it was done, or by 
the place where it was done,or by ſome other like circum- 


tance. 


An Obligation is a bond of the Law, whereby a man is 061g ations, 


neceſſarily bound to pay ſome thing to another man: Obli- 
gations ariſe either out of bargains between man and man, 
or out of ſome offence that is done : Obligations by bar- 
gains , are procured either by ſame thing that paſſeth be- 
tweene the parties that doe contra , or elſe is effeRed by 
words,or conſent. Out of obligations ſpring ations, whic 
are nothing elſe buta right to proſecute that in judgement, 
which a man pretendeth to be due unto him, whereof there 
are ewo ſorts; of which, one is a challenge for right of a 
thing due ; the other, a ſuite againſt a perſon for ſome of- 
fence or treſpaſſe done. 


SECT. 9 


T hat the ſeventh part « divided into fix bookes, 
and the matter thereof, 


"F=z ſeventh and laſt part being divided into fixe 
Books, treateth of Obligations, which ſtand in words, 
and their effeA: how farretwo or more principall debtors 
are bound to the creditor in the whole,or every one for his 
owne part: of Suerties,and how farre they are bound, and 
whether the diſcharge of the one be thereleas of the other, 
and by how many wayes Obligations by words are diflol- 
yed or releaſed,by renovation,by | pay ment, by acceptation 

of 


Private offen- 
ces, 


18 A view of the Civile 
of thedebt not paid ,as if it were paid. Of Obligations ſome 
are Civile, as thoſe which have beene heretofore handled, 
ſome Pretorian or pertaining to the Chancery, as thoſe 
whereby Tutors, Curators, and Profors, enter into band 
unto a child, that his ſtate ſhall be fafe,that is committed to 
their hands : Thar, that ſhall be paid which the [udge cea- 
ſeth : That the Plaintife ſhall ratifie and allow that which 
his ProRor (hall doe for him in judgement, and ſuch like. 
Criminall judgements are private or publick, that is, they 
are commenced either upon private offences,or upon pub- 
lick faults and faits.Private offencesconcerne private mens 
revenge and injuries. Publick, the revenge or injurie ofthe 
whole ſtate. Private offences which had ordinary proceed- 
ings,and ordinar iſhment, were many, among which 
Theft is the chiefelt , which is a deceitfull fingering of an- 
other mans goods, with intent to gaine either the thing it 
ſelfe,or the uſe or poſſeſion thereof;lo thar the mind alone 
maketh not Theft, but the a4 joyned to the minde, be the 
quantity never ſo ſmall. Of Thefts, ſome are manifelt, 0- 
thers not manifeſt; manifeſt is that, wherein the offender is 
taken in the deede doing , or taken before he could carrie 
away the thing ſtolne thither , whether he intended : the 
puniſhment whereof was foure double the valne of that 
which was ſtolne: Not manifelt, was that wherein the par- 
ty offending was not taken in the deed doing.,and the pain 
thereof was the double of that which was purloyned , or 
taken away. If any pilfery or theft be done in a Ship, Ta- 
verne, or Inne, the Maſter of the Ship, Taverne, or Inne, is 
to anſwer double the value thereof, if the fame be done by 
himſelfe, or their ſelves, or any of their marriners or fer- 
vants : for it behoveth them to have honeſt men, whom 
they are to imploy in ſuch ſervices : Burt if it be done by 
any of the paſſingers, or gueſts of the honſe, the owners of 
the Ship, Taverne, or Inne, are not to anſwer for the ſame, 


. for they cannot turne away ſach gueſts as come into their 


houſe ; neither, in all likelihood, know they the quality or 


condition of their guelts. If any man privily , unwitting | 
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the owner thereof, cut downe, hack, or barke any tree of 
any ſort wharſoever,or thoſe that are ofthe nature of trees, 
as Ivie, Reedes, Willows,ſo that they be ſpoyled, hee is to 
anſwer the double value of that hee hath cut downe and 
ſpoyled: and further, if it be a Vine-tree,to be puniſhed as 
a robber, Hee that taketh any thing away from another by 
violence,is to be puniſhed in the worth foure fold,for that 
It is a fin more grievous then theft: If any man upon any ill 
intent, make a tumulr, whereby any hurt commeth to any 
man, he ſhall anſiver double of that the party is harmed in: 
If any, upon a burning of a houſc,or the fall thereof, or up- 
ona ſhipwrack,or the ſpoyling of a boat or ſhip,ſteale any 
thing away, or being put in truſt to keepe any thing there. 
of, conceale the ſame, he ſhall pay the foure double of the 
fame; but if any man ſet the fame afire himſelfe, he is either 
to be caſt out to wilde beaſts, or is to be burnt with the 
ſame fire he went about to burne another with, If any have 
ſpitefully,contumeliouſly injured another man, his wife,or 
children, in deed, word, or writing, they are to forfeit ſo 
much as the partie greeved ſhall eſteeme himſelfe injured 
by,or the cud; 
man hath of malitious purpoſe writ,compounded,or ſet out 
any thing to the infamie of another , without a name, or 
with a name,and the puniſhment thereof is death, and an- 
ciently was that hee loſt the power or liberty to make a 
Will ; the like puniſhment followeth him, that having 
found an infamous Libell , doth not by and by ſpoyle the 

fame, that the knowledge thereof come not abroad,eſpeci- 
ally where the matter thereof 1s capitall. or worthy death, 


Extraordinary crimes, are thoſe which have no ordinary Extraordinary 
puniſhment appointed them, but are arbitrarie at the Indgeg ©11m** 


appointment, ſuch as are Sollicitors of other folkes wed- 
lockes, and Maids chaſtities , although they miſſe of their 
proce ; ſuch as of purpoſe caſt myre, durt, or any like 

[th upon another, to the intent to diſgrace him :. ſuch as, 
being with childe,of purpoſe cauſe themſelves to miſcarry: 
Such as keepe brothell and —_ y-houſes, ovother _— 


ge ſhall taxe it at. A famous Libell is wherea 7;4et whae. 
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20  Acview of the Civile 
full company: Juglers, and ſuch as carry about Snakes, and 
other like Serpents and trumpery to pur men in feare: Such 
as hide and ſuppreſſe corne,to cauſe the price to be dearer: 
Such as either make, or uſe falſe weights wittingly; for all 
which, becauſe there is no proper puniſhment provided in 
the Law,they are referred to the puniſhment of the judge, 
who is to puniſh them according to the quality of the fat, 
age, and underſtanding of the offender, and other circum- 


| Rances according as he ſhall thinke good; ſo,notwirth(tan- 


ding that he exceed not a convenient meaſure therein,nei- 
ther ſtretch the fame to death, but upon ſome great and 
weighty cauſe, heisto be content with meaner puniſhment, 
as temporall baniſhment, whipping,or ſome moderat pecu- 
niary mul&. For violating or defacing another mans ſepul- 
chre, Infamy was impoſed, beſides a pecuniary mult to be 
divided betweene the Prince and the party grieved, but if 
any dig up the corſe of the deceaſed , the puniſhment is 
death. If any, by feare of his office or authority, wring any 
money from any man, or exa& more fees in any matter than 
he ouÞht to doe, or cauſe him to marry , or doe any other 
thing he would not doe, the forfeiture is foure double the 
value of that which hath been taken, beſide further puniſh- 
Ment at the diſcretion of the Jadge. Such as drive mens 
cattell out of their ground, or ſever them from the flock or 
herd, with intent to ſteale them,if they doe it with a wea- 
pon like unto a Robber , are condemned to be throwne to 
wild bealts,orherwiſeare more lightly puniſhed according 
fo the diſcretion of the Iudge, Such as in judgement take* 
money on both ſides, or taking upon them the defence of 
one fide, betray the cauſe,and take moneyon the other fide, 
are infamous by law, and are puniſhed at the diſcretion of 
the ludge, Such as receive theeves, and other like malefa- 
Qors,are puniſhed 1n like ſort as the theeves or malefacors 
themſelves are;eſpecially ifthey have afliſted them in their 
wickedneffe : ot erwi. if they onely knew it,& received 
them, they.are more mildly tobe puniſhed, eſpecially if the 
offenders wefe their kinſmen: for, their offence is gd ike 
| theirs, 
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theirs, which entertaine thoſe which are no kiri to them at 
all; when as it is naturall for every one to regard his owne 
bloud : and fathers are many times more careſull for their 
children,than for themſelves ; but if that hee that received 
them knew nothing of the offence,then is he altogether to 
be excuſed. Such as break priſon , are to be puniſhed by 
death, becauſe it is a certaine treaſon to breake the Princes 
ward, bur if they ſcape by the negligence of the Keepers,a- 
gainſt whom the preſumption lyeth ever in this caſe, they - 
are more lightly to be puniſhed. If any commit Bureglarie, 
breaking up a dooreor wall, withintent to do a Robbery,if 
they be baſe companions, they are to be condemned to the 
Mynes or Gallies ; but if they be of better reckoning, they 
are to be put from the ranke or order wherein they are, or 
to be baniſhed for a ſeaſon, Tuglers and like Impoſtors, 
which goe about deceiving of the people with falſe'tricks 
and toyes, hooks and ſuch like, which infinuate themſelves 
into other mens houſes, with purpoſe to ſteale,are puniſh= 
_ edarthediſcretion of the Iudge | 
If any ſteale, or take away any thing our of the inheri- 
tance of another man, before either the Will be proved, or 
adminiſtration be taken;an aftion of theftlyerth not,becauſe 
the inheritance, during the time , was counted no bodies, 
but he isto be puniſhed by the diſcretion of the Indge; yea, 
though it were the heire himſelfe that did it. Coſenage, 
whereby a man craftily ſupprefſeth ſome thing he ſhould 
not,or putteth one thing in anothers place, to the deceit of 
him that hee dealeth withall , or corrupteth ſuch wares 
which hee uttereth , or doth any other thing colluſforily, 


which is called of the Law Crimen Stellionatre, (of a little Crimen $:ellic- 
vermin or creature called Sre{5o,much like to a Lifard, moſt 72r«e. 


envious to man)is cenſured by ſome ignominious B ſhame- 
ful puniſhment,or by G_——_ the perſon, by putting him 
out of the Office, Place, or Order he 1s in, or by injoyning 
him ſome ſervile worke,ot by baniſhing him for a time, or 
by ſome like puniſhment, at the difcretion of the Indpe. Tf 
any. plough up a Mete batke, or remove any other nurke 

D 3 which 
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which hath.accuſtomed to be a marke or bound betweene 
ground and groundes, which anciently was counted reve- 
rend and religious among men , the offence is puniſhed 
either by a pecuniarie mul, or by baniſhment , or whips 
ping,at the diſcretion of the Tudge. Unlawfull Colledges, 
Corporations , and - afſemblies , gathered together to bad 
uſes, as to eating, drinking, wantonneſſe, hereſie, conſpi- 
racie, are puniſhed as publick Routs or Riots, otherwiſe at 
thediſcretion of the Iudge : All theſe, before recited, are 
called Popular Actions, becauſe, not onely he that is inju- 
red, but every other honeſt ſubje& may purſue and proſe- 


cute the ſame. FS , 
pellick, Fudge- Publick judgements are ſach,which 1immediatly pertain 
ment". to the puniſhment of the common-wealth for example 


fake,and are examined, tried, and puniſhed by a publick or- 
der appointed by Law, the partie grieved, making bimſclfg 
partie to the ſuite, and following the ſame; the party accu« 
ſed in the meane while remaining in priſon , or putting in 
ſureties for his appearance, and the partie grieved for the 
proſecuting ofthe ſame. The chiefeſt of which ſort isTrea- 
ſon, which is a diminiſhing or derogation of the Majeſtie 
of the people, or Prince, on whom the people have colla- 
ted all their power, which is puniſhed withdeath,and con- 
fiſcation of the Lands and goods of the offender,and the e- 
rernall aboliſhment of his memorie. The next is Adultery, 
which is violating of another mans bed, whoſe puniſhment 
anciently was death, both in the man and in the woman, 
bur after it was mitigated in the woman , ſhee being firſt 
whipt, and then ſhutup in a Monaſterie : but by the Ca- 
nons other paines are inflited. Under Adulterie are con- 
tained Inceſt, Sodomy, Baudery, and all the reſt of the fins 
of that kinde. Publick force , is that which done by a 
company of armed men, colle&ed together, and the corre- 
Ron thereof 1s perpetuall baniſhment. Private, which is 
done without Arms, the paine thereof is the loſſe of halfe 
the parties goods, and the infamie of his name. Murtherers 
and Poyſonerg, Witches and Sorcerers , the crime being 

; proved, 
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proved.dye the death : ſuch as ſer metis Houſes'a fire, ar&ts 
be conſumed with fire themſelves : ſach as kill either Fa- 
ther or Mother , or thoſe thar are inthe place of Father or 
Mother, or any that are of next a kin , their puniſhment is 
death;and in caſe of the Father and Mother,befide the pain 
of death, the Parricide being firſt well whipt, ſo that the 
blond doe follow in good plenty, hee being ſowedup into 
a ſack, together with a Dog,a Cock,and an Ape,is thrown 
into the Tod of the Sea. Such as make falſe Certificates, 
forge falſe Wils, Depoſe falſe wittingly,ſuborne witneſſes, 
take money either to ſay,or not to ſay their knowledge of 
that which they are demanded of in judgement, corrupt 
judgement, or cauſe it to be corrupted, interline, put in,oc 
raze out any thing out of any writing, that the trath there- 
of may not appeare as it is written, ſuppreſſe Wils or Te- 
ſtaments, or other like writings , counterfeit other. mens 
hands and Seals, open any mans Will yet living, and im- 
part the ſecrets thereof to the parties adverſarie , unſeale 
fuch inſtruments or writings, as are left' with him tv 
keep; bequeath unto themſelves Legacies in another mans 
Will, without his good will and privitiezwaſh or clip gold, 
or ſowder therein any corrupt mettals , make baſe'filver 
money ; pretend themſelves to be Noble-men or Gentle- 
men, whereas otherwiſe they are but baſe perſons; wilfully 
challenge unto themſelves another mans name , or Arms: 
cog and foiſt in womens labours or otherwiſe, falſe births, 
or adulterous children, inſteed of true and rightfull heires; 
ſell one and the ſame thing to two men ,. carrie about falſe 
Paſports; uſe falſe Meaſures, or corrupt thoſe that aretrue,' 
in ſome caſes, are puniſhed by death, in other by bariiſh- 
ment, impriſonment, or cutting off both or ore of the hands 
of the offender. If any bearing any publick office,abuſe the 
{ame to gain, and doth that for money, which he ought to 
doefoythankes ; the-Law ordereth,thar the offender ſhall 
be caHed:to account for wes hag bribery, and'if he be* 
found guilty thereof , fineth him foure fold tro the 


party grieved, and beſide, decreeth him to be a 
uc 
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Such as by-ill deviſes and policies, raiſe up the price of 
.corne —dniher vidual, or get the whole take ofany mier- 
chandiſe into their hands , that they may ſell it the dearer, 
are puniſhable at the diſcretion of the Judge, which accor- 
ding tothe quality ofthe perſon and fa, reacheth ſome- 
times to.baniſhment, ſometimes to death it ſelfe, If any 
take, purloyne, or intervert to his own uſe any money de- 
dicated- to holy and publick uſes, or cauſe the ſame to be 
taken,purloyned,or interverted ; or if any take away any 
brafen table, wherein any publick Lawes are graven,or the 
bounds of any Lands are deſcribed, or blot out, or change 
any thing thereof, or covenouſly pay in leſfſe money into 
the Exchequer, than by right he ought to have done, and 
hath not cleered with the Exchequer for the reſidue, he is 
to be condemned in the three double of that which is the 
reſidue, and is beſide to be baniſhed. 

If any, to get an Office, procure a number of hired 
voices, beſides the loſſe of the Office he ſueth for, his pu- 
niſhment is ctemporall baniſhment. If any ſteale away any 
childe, the body of any free-man, and ſell the fame away, 
 ordetein them againſt their will, the fault is death. 1f any 
flanderouſly charge another with any falſe crime, or wit- 
tingly beare any falſe witneſſe againlt him , or willingly 

ive any wrong Sentence againſt him , or on the contrary 
ide, diſſembleth ſuch faults as he knowerh, and colludeth 
with the adverſary , or giveth over the proſecution of a 
crime hee hath undertaken to follow, untill he have leave 
granted him by the. Judge , to deſiſt from his accuſation , 
the fame is tobe puniſhed with the like kinde of puniſh- 
ment; that he would have the other puniſhed by, unleſſe 
he be acquitted there-from by the Princes pardon; or that 
the Adverſarie be dead. In publick judgements where the 
Offenderappeares not, Proces is to be awarded our againſt 
him for his appearance; by a certaine day to cleere-him- 
{lfe; at which day if he appeare not,an Inventoryis taken 
of his goods,notto the intent they ſhould be ſpent, but that 
they ſhould be reſerved to his uſe, if hee returne againe 


within 
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within a year,and cleare himſelfe; otherwiſe they become 
the Exchequers for ever , how innocent ſoever the party 
afterwards appeares to be- If the Offender be preſent in 
Indgement,and deny the fad, he is to be confared by wit- 
neſles, or other proofe;or if there be juſt matter of ſuſpiti- 
on,to be put on therack; which, albeit in matters of leſſe 
danger, ig Sreat cruelty, yet in great and horrible crimes it 
is neceſſary : If the Offender have either confeſſed tbe 
crime, orbe convicted thereof, then it followeth,that the 
party convicted, be puniſhed either by death or otherwiſe, 
according to the quality ofthe perſon, or condition of the 
offence. Puniſhments by death are foure , Hanging, Bur- 
ning, Heading,and caſting the Offender to be devoured by 
wilde beaſts, amongſt which may be reckoned , Exile or 
Baniſhment, for that it takes away a mans liberty, and be- 
reaves him of his country, which to every goad ſubje, is 
as dearunto him as his life it ſelfe. | 
Puniſhments which did not inflit death, were many, 
& ſich as it pleaſed the Magiſtrate in bis diſcretion to ap- 
point. The Law having paſſed upon:the Offender in ſach 
ſort, as ſhould be to the lofle of his life,liberty,or counttie, 
his goods became forthwith forfeired to the Prince, ſuch(T 
mean)asare of value : burfor the other, the Law allows» 
eth them the priſoner, for his maintenance during the time 
of his impriſonment , and ſatisfying ſuch fees as are dueto 
the Otficers thereof; which hath place where:the offender 
hath no children,otherwiſe the one balfe of his gmds com- 
meth to his children , unlefſe it be in caſe of Treaſon, 
whereall is confiſcated. They are alſo held for conyiRt and 
guilty, which cither upon a guiltinefſe of minde make a» 
way themſelves before Indgement, or top their Adverſa- 
ries with a bribezthat they ſhall not follow the Law againſt 
them,and their goods are no lefle confiſcat than the others. 
But it is otherwiſein thoſe which arebaniſhed for a time, 
or to a certaine place, or in ſach asthe Law having once 
paſſed upon them , arecither in their life, or after.their 
death, by the bounty —— of the Prince reſtored ; - 
Wile 
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which caſe they recover Goods, Name, 'and Honour: the 
body being executed , the carcaſe, for the moſt part, is 

anted to buriall, unlefſe it be for matter of Treaſon, or 
other ſach like offence.If any have beenennjuſtly condem- 
ned, cither by the iniquity or unskilfulneſſe of the ladge, 
the Law alloweth him an appeale,that is, a provocation to 
a higher Indge, that hemay hear the cauſe anew, and re- 
forme that which is judged amiſle into better : and if the 
higher Iudge finde the partie grieved hath well appealed, 
heis toreverſe the former ſentence, otherwiſe to ſend the 
_ Offender back to the Indge, from whence hecame , there 
to receive his puniſhment: yet ſome perſons there be, from 
whom to appeale lyeth, as from the Prince, or Senate,be- 
cauſe they repreſent the Prince; neither may hee appeale, 
 Whichhath renounc'd hisappeale. Appealesare made from 
lower Iudges tohigher,and from him that is Delegated,to 
him that did Delegate:Appeales are to be made within ten 
dayes after ſentence given, or within ten dayes after the 
Notice is to come to the party againit whom the Sentence 
did paſſe,unleſle there attend thereona continuall griefe,in 
which caſe,a man may appeale ſo long as thegriefe indures: 
the time to aske Dimiſſorte Letters, is thirty dayes from the 
Sentence given; the time to preſent the ſame to the Iudge, 
is at the diſcretion of the Indge from whom ; the time 
of proſecutifig the ſame is4 yeare,or,upon a juſt cauſe, two 
yeares; in which time ifthe ſaute be notended, the cauſe is 
deſerted, and tobe ſent backunto the iudge, from whom 
the Appeale was firſt made : while the Appeale hangeth, 
nothing is to bee innovated, becauſe by the Appeale , the 
Iudges hands are, as it were, bound : burif the former 
Sentence were > ow by law, (as in ſundry caſes they are) 
then there needeth no Appeale ; for ſuch Sentences never 
paſſe intoa cafe judged. Appeales in criminall cafes, can- 
not be juſtified by a Protor ; bur it is otherwiſe in Civile 

. Cauſes. An Appeale in one cauſe doth not exempt the party 
_ appellant from his owne Iudge,in other cauſes : If the-ap- 
pellant die duging thetime ofrte Appeale, and _ no 
| eire 
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heire behinde him, the Appeale ceaſeth; but ifhe leave an 
heire behind him, and the matter of the Appealle concerns 
none but himſelfe, he is not tobe compelled to follow it, 
for every one may renounce his owne ſite : but if itcon- | 
cerne the Exchequer, or any other body, then may hee be 
compelled to follow it, | 

TheExchequer is the Princes Treaſurie, and the patri- 
mony of the common- wealthaand hath many and ſingular 
prerogatives, Which private men have not. Such as are 
taken captive by the enemy , become their ſervants, who 
have taken them, 'unleſſe either they eſcape home again 
themſelves,or be ranſomed by their friends; in both which 
caſes, they recover all right and priviledges they had in 
their ownecommon-wealth before. By the Law,all Sub- 
jeas whatſoever, arebound to ſerve the common-wealth 
in warre : in ſo much thatif any , being preſt, withdraw 
himſelfe, or hischilde fromt; he is to be counted as are. 
bell, and for his puniſhmentis to be baniſhed, and multed 
or fined in the greateſt part of his goods. As the priviled- 
ges and rewards of Souldiers were many to encourage 
them to vertue and manhood; ſo their ſhames and —___ 
ments were great, to feare them from cowardice and vice: 
But among the reſt of the priviledges of Souldiers, the old 
Souldiers were the greateſt. Of Subjeas,. fome dweltin 
Shires, and lived after their owne Lawes, and yer never- 
thelefle were made partakers of the honoursof the Citie: 
ſome other were inhabitants only in the common-wealth, 
and had onely a houſe in the fame place to dwell in,and had 
no right to bear office: ſome other were ſtrangers broughe 
in, which were ruled by the Law of them among whom 
they dwelt. Amongſt thoſe that dwelt in Shries, the chief- 
eſt Magiſtrate was he whom they called Decario,who was 
not ſent by the people of Rome thither(forhe was a Ma- 
giſtrate of Magiſtrates )but elefted by the peoplethere; 
and his office was, to keepethe treaſurie of the Countrey 


to provide victuall,cxa tribute, & governthe late there, 
in manner as our Shrifes do here, His office was onely 
E2 —__ annmal,, 
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##744l,teft by liberty, and laſt of government,and conti- 
nuance thereofit might grow into tyrannte. Such as are 
SubjeRs, are to ſerve the common-wealth in fach offices, 
places, and ſervices, as their abilitie is fit for, and the ne- 
ceſſitic of the common-wealth requires. The ſervices of 
the common-wealth were of three forts;Patrimoniall,ſuch 
as belong to'every 'mans patrimony to performe , which 
ſtobd chiefly npon payment and charges , which were to 


Foe out of every mans inheritance towards the perfor- 


mance of ſuch burthen as lay upon him by law , cuſtome, 


:1o ts governe, that no negligente may bee juſtly imputed 
"into themzatherwiſe they are to anſiyer it, andthat when 


or command of him that had power thereto : Perfonall, 


which were to be performed by the care and induſtrie of 


the partie and his-corporall Iabour, without expence of 
his purſe. Mixt, which required both care of the minde, 


and labour of the body, and expence of the purſe, and are 


impoſed as well in conſideration of the thing , as the per- 
ſon, -which every ſabjeXtW toundergoe, unleffe by the 
Faw, or by the indulgence of the Prince they are excuſed; 
as ſomeareexcuſed by reafon of old age, fome by young 


age, ſome for their dignity ,' ſomefor their calling, fome 


-for their ſtateofbody , ſome for that they fervein the ne- 
: ceflarie ſervices of the common-wealth at home,or abroad; 


'asEmbaſſadours do,ſome for that they are in neceflary pla- 
icesof ſervices for Gods Religion , as cathedrall Churches, 


and other Churches are;ſome for that they are of good and 
-necefary places for Semmaries for the common- wealth, 
for leatning and ſach other imployments, as Colledges,So- 


: Cieties, and Schooles of learning and nurture are. Legates 


and Embafſadours had immunitie from all publick fervi- 


ces , not onely the time of their embaflage, butalſo two 


years after their returne ; They were called Legates, in 


*tharthey were'choſen as fit men, out of many; their per- 


fon was ſacred both at homeand abroad , fo that no man 


' might lay-violent: hands on them without breach of the 


\Law of Nations, 'Such as ire Magiſtrates of Cities ought 


their 
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«nd Ecclefiaſticall Law. 29 
their office is expired, they giveup a juſt account, bothof 
what they havereceived, and what they have layd ont, 
and pay in thereſidue, if there bee any. Governours of 
Cities, together with the conſent of the Burgeſſes there- 
of, may ſetdowne fach orders anddecrees , asare for the 
benefit and well ordering thereof, which are to be obſer- 
ved of all thoſe which are Inhabitants thereof, and being 
once well and duely ſet downe, are notto be reverſed, bur 
to the good of the City or Commonalty. New publick 
workes,fuch as are good for the Common-weale,every one 
may make without the leave of the Prince , unlefle it be 
done for xmulation, or cauſe of diſcord; but for old works, 
in which tands the fecurity of the Common-wealth , as 
Caſtles, Towers, Gates, and Wals of Cities, nothing is tos 
be done or innovated in them , without the Princes war-- 
rant; neither isit lawfull for any man to grave hisname 
in any publick Worke, unleſſe it be his, at whoſe coſt the 
worke is done. Fairesare authorized by Princes onely, 
and are invented for trade of merchandize, anduttering of 
wares,which Country-men have caufe to buy, or ſel]: :and 
have their priviledges, that no man tn any Fairecan be ar- 
reſted for any private debt; they were called N#ndine;be- 
cauſe thatamong the Romans, they were anciently holden 
in one place or other upon every ninth day.Hee that for ten 
yeares ſpace intermitteth to uſe his Faire, loſeth the privt- 
ledge thereof. If any make any promiſe to a Citie or Come 
mon-wealth,to do any thing upon certain cauſerasrthat hee 
might be made Conful,or that he would repair ſomepartof | 
the Citie that was burnt, he ſhall, by the Law,be compelled ' 
to performe his promiſe;for it is not meetthat ſachpromi- 
{es ſhould be fatisfied with repentance: Snch as'profefſe libe- 
rall Sciences in any Common-wealth, whereby youth is in- 


ftracged,& broughtup ro Low be School-maſters, 


or Profefſours of Phylick,or be Mid wives, Notaries, Audi- 
tors,or Caſters of acconnts,or Reegtſters,the Law alloweth, 
not onely a yy {tipendin recompenee of their 9kill 
& paines,but alfo affords the means, how the fame may be 

E 3 recove- 
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30 Acview of the Civile 
recovered if it bedenied. But as for Philoſophers and Law- 
yers,the Law hath appointed them no ſtipend,not becauſe 
they are not reverend Sciences, and worthy reward or ſti- 

end , but becauſe either of themare moſt honorable pro« 
eſflions, whoſe worthineſle is not tobe valued or diſho- 
noured by money : yet in theſe caſes many things are ho. 
neſtly taken, which are not honeſtly asked; and the Judge 
may according tothe quality of the cauſe, and the skill of 
the Adyocate, the cultome of the Court, and the worth 
of the matrer that is in hand,appoint them a fee anſwerable 
to their place, as alſo to ſuch as are Interpreters betweene 
parties in matters of traffick, when one underſtandsnot an 
others language. 
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CHAP. II. 
SECT, Ii 


The ſecond Volume of the ('ivile Law,is the Code, 
which is diſtributed inte twelve Booke, 
why the Code 3s ſo called. 


errethe Readerover to that which hath beene ſaid of 
them before, in the handling of the Digeſt;for they are al- 
molt twinnes of one mother, ſo that whoſoever knowes 


the one, ſhall with no great difficulty diſcerne the other, 


and 
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and come to the other foure; yet not mentioned there:Bur 
yet before I lay open the matter thereof, I willin a word 
or two ſhew why this Volume of the Law is called the 
Code, who is the author thereof,and out of whom it was 
colleRted, what moved the author, after ſo many learned 
titles ſet downe before, of ſuch things as are in the Digeſt 
deduced, by ſach a number of worthy Lawyers(as the 
Lawes of the Digeſt themſelves doe by their inſcriptions 
ſhew;for every law carrieth with him in his forechead,the 
name of his Author)to make a new flouriſh of the ſame, 
and what the knowledge of the Codedoth conferre unto 
a Student or practiſer of the Law, more than the know= 
ledge of the Digelt doth. 

The Code therefore is named of the word Caxdex, that 
is, the trunke or timber of the tree, from which the barke 
of the tree is pilled or pulled off, of which men anciently 
uſed to make writing-tables, artificially binding them up 
into the forme of a booke,and ufing them for bookes, be- 
fore the uſe of paper or parchment was-knowne ; inſo- 
much, as many of theſe tables being bound together, they 
were called a Code,or booke: beſides, whereas the ancient jy 1h Tome 
Lawyers before Juſtinians time, uſed to write their pleas of the Laws 
and anſwers in ſcrowles of paper or parchment, Juſtinian <4#d the Code. 
himfelfe firſt put them in a booke , and therefore termed 
them by the name of a Code. 

The Code it ſelfe is compiled of the anſwers of 56. Em. ha: the 
perours, and their wiſe Councell, whereof ſundry were £9 *« 
learned and skilfull Lawyers,as the ſtorie of that time doth 
ſhew, andthe lawes themſelves doe name ſome of them, as 
that moſt excellent and famous man Papinien, and ſome 
others ; that is, from the dayes of efdrian the Emperour, 
unto the age of 7a/tinian himſelfe. | 

The cauſe that moved 7Z#ſtin:an hereto, was,that in the The reaſon 
Digeſt hee found not every caſe decided , that fals out in 744 0ved 
common uſe of life(for how is it poilible, when as every _ rg 
moment there fals out new matter, for which formerlawes cog 
made no proviſion? and therefore thought gaod to ſup- 
plie 
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22 A view of the ( vile 
plie that by new Lawes, which be found defeQive inthe 
old: fo that the multiplication of thoſe titles grew not, 
that the Emperour had any meaning, to fill the world with 
multitude of Lawes.,. for he had fonnd the inconvenience 
thereof already, and therefore hadrepealed and aboliſhed 
ſo many thouſand of old lawes, as he had ; butit came ra- 
ther of that,that the multitude of cauſes were ſo many,that 
every day there fell out ſome unexpefted thing that was 
never heard of before : beſide notwithſtanding the care- 
fulneſſe of the , Emperour himſelfe , and his great Lawyer 
Treboxias, and others, whom he uſed for the ſeleting and 
chooſing out of the pureſt, beſt, and moſt agreeing Lawes 
among themſelves, out of that indigeſted heap of Lawes 
he then aboliſhed; yet they were not ſo quick ſighted, but 
in that great worke, ſundry antiomies or contrary Lawes 
paſt them, which had need tobe expounded and amended, 
and the Authors to be recited. Further, ſundry of ancient 


| Lawes were fo ſubtilely written, that there was more wit 


than profitin them ; ſothat it was expedient, the Empe- 
rour ſhould explain the fame, & putting all ſubtility aſide, 
givea right ſence unto the Law. Laſtly, whereas many 
things were delivered by them briefly, and therefore ob- 
ſcurely,the Law-giver in his Princely wifdome, ſet out the 
fame in -other Lawes more plentifully and diſtinaly, all 
which were the chiefeſt cauſes, why the Emperour ſet out 
the booke of the Code. | 
The Code neither in ſtyle , nor in methode cometh to 
the perfetion of the Digeſt, as that which for the ſtyle is 
a barbarous Thracian phraſe Latinized , ſuch as never any 
mean Latiniſt ſpake; whereas notwithſtanding the ſtyle of 
the Digeſt is very grave and pure, and ſuchas doth not 
much differ from the eloquentelt ſpeech that ever the Ro. 
mans uſed; and for the methode, it hath no particular dif- 
poſition, other than ſachas is borrowed of the Digeſt it 
{elfe, and otherwiſe is rude and unskilfull, where it doth 
recede from the ſame: yetdoth itnot lack his good uſe, 
a ar acai ao Frog "ob 
ledge 
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. Which not long before had ſprung up, and had m 
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ledge of the Code is much more expedient than the know. 
ledge of the Digelt is, for that the lawes of the Code doe 
determine matters in daily uſe of life; which becauſe rhey 
are alike in all ages ( for the ſame is evermore upon the 

age, the perſons a little altered) it cannot be but the lear- 
ning thereof mult be very profitable and expedient for the 
Common-wealth , whereas notwithſtanding the learning 
of the Digelt ſtands rather in'diſcuſſing of ſubrill queſtions 
of the Law,and enumerations of the variety of opinions of 

ancient Lawyers thereupon, which have more commenda= 
tions of wit, than benefit toward the Common-wealth in 
them; but hereof hitherto. Fo 


| S'E CT. 2s - 
The Argument ef the firſt Books of the Code, 


THe firſt Booke of the Code treatech of Religion, and 
. theRires and Ceremonies thereto belonging, whereof 
I faid there was no ſpeciall Traftate in the Digeſt , ſaving 
that it divideth the publick right into that which. con- 


Eernes the Church, and Church-men, and the Magiſtrates 


of the Common-wealth, proſecuting the later branch there- 
of onely,and omitting the firſt, becauſe out of that Heathe- 
niſh Religion , which was uſed in thoſe ancient Lawyers 
dayes, and thoſe ſuperſtitious Rites, whereof their Bookes 
were fall, nothing could be raken that might ſerve for our 
Religion: whereupon he inſtituted a new diſcourſe thereof 
in the Code, beginning firſt with the bleſſed Trinitie,one in 
eſſence,and three in perſon, wherein he ſets downe a briefe 


'famme of our Chriſtian faith, agreeable to the doArine of 


the Prophets, and Apoſtles, and the foure firſt generall 
Councels,the Nicene,Conſtantinopolitan,Epheſine, & Cal- -: - 
cedon, forbidding any man publickly to diſpute, or ſtrive 
thereabout , taking occaſion upon the Neſtorian h Fe I 
1ghtil 

infected the Church, which 7=f#5n:an by this con — 
Faith ſo publiſhed to the your world, and q penall _y | 
| ”"* joyned: 
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joyned theramto, hoped to reprefſe : Aﬀter hee hath fer 
downe a fall and ſound confeſſion of the Chriltian faith, 
conformable to the Primitive Charch ; next hee addeth a 
ritle of the holy Church it ſelfe , and of her priviledges , 
which either concerne Eccleſiafticall mens perſons them- 
Felves,or their ſtate and ſubftance,or the actions one Eccle- 
Gaſticall man had againſt another, or with, or againſt Lay 
perſons: where alſo he proſecnteth the degrees of Prieſts, 


'or Miniſters, therr offices, orders, and how the ſame are to. 


be come by, (that is, without bribes or Simonie, or other 
Þor wi rac de A ave the worth ofthe perſon onely) and 
the right of holy places.[ Prieſts in the Law arecalled, from 


 theLatine Sacerdores, either becauſe their office was Deo 


ſacra dare, to ſacrifice to God ; or elſe,becauſe they were 
conſecrated , -and as it were, ſevered fromthe reſt of the 
people, and given upto God : they were alſo called ElL- 
'Aers, anſwerable to the Greeke Th: oSv7rey:, either for that 


* Is Authent. they were ſoinage, * (the Law having provided, that no 
«man ſhould be promoted to the dignitie of a Prieſt , till 
9 hee were 35 yeares old) or elſe, becauſe they-onght to be 


ach in manners and carefull carriage of themſelves] A- 
moneglt Prieſts or Miniſters , Biſhops have the firſt place, 
who are, as it were, the f Overſeers and Superintendents 
-of the reſt, ſo called of their watchfulneſle,care,labour,and 


Aithfulneſſe in teaching the people; and doing other duties 


which they owe unto the Church. [The loweſt degrees 
of men in the Ecclefiaſticall Hierarchy, were the Clerkes, 
asthe word Clerice is reftrein'd toa narrower acception. 

For in the generall , it is moſt properly applyed to all de- 
:grees Of the'Clergie, and isa terme contradiſtin& to the 
Laitie:and rhey arecalled Clergie,from the Greeke Kxie©-, 
muia-de forte Domini ſunt , vel quia Domini ſors eſt, &+ 

ars Clericornm , ceither-becauſe God is their portion and 


- Tot, or becauſe they arcthis; as Papies bath obſerved.7] To 


Biſhops, Priefts;and other of that ranke, did appertain the 
'eare of Hoſpitals, whereof fome were for Orphans, ſome 
for Infants, ſome for-impotent-and-diſeafed perſons, _ 

or 
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for poore people, ſome for ſtangers, andother like miſcra, 
ble le; by therefore together with the title of Bj- 
ſhops and Clerks,is joyned the title of Hoſpitals,or Almes- 
houſes. ' In place next after the Biſhops themſelves, comes 
their power and audience ; for albeit the chiefeſt office of 
2 Biſhop, is to inltrudct the people in the dodtrine of the 
Word, and in good example of life : yet foraſmuch as all 
will notbe obedientunto theWord,neither brought by the 
perſuaſion thereof to good nurture, and to be kept in or- 
der, and the eminencie of the degree, wherein the Biſho 
are placed , is not ſufficient to keepe the people in obediy 
ence without ſome power and juriſdiAion ; and becauſe 
the Church it ſelfe is the mother and maintainer of |uſtice, 
therefore there is by the Emperour himſelfe , and his pre- 


deceſſours, as many as profeſſed Chriſtianity,certain pecuy- 


liar jurifdiattons Ecclefiaſticall , ailigned to the Biſhops, 
more worthy than the Civile, over perſons.and cauſes Ee 
cleſiaſticall, ſuch as touch the Soule and Conſcience,or doe 
apperteine to any charitable or godly uſes : and over the 
Laitie, ſo farre forth, as either the Laitie themſelves have 
beene content to ſubmit themſelves unto their govern= 
ment, that is , ſo farre as either it concernes their Soules 
health,or the outward government of the Church in things 
decent or comely, or that it concernes poore and miſerable 
perſons, ſich as widowes, orphans, captives, and ſuch o- 
ther like helpleſſe people are, or where the Cjvide Mag- 
ſtrate cannot be come by, or dothwoluntarily delay judge» 
ment ; in all which, anciently a Biſhop was to performe 
double faith and ſanRity ; firſt of an uncorrupt Judge, and 
then of a holy Biſhop, But in many of theſe matters in 
theſe dayes, the Laitie will not ſuffer themſelves tg be con» 
troll'd , and therefore hath taken away maſt of theſe flea- 
lings from them, yea, even in charitable cauſes. Immedi- 
ately followeth.a title of Hereticks, Manichees, Samari- 


tans, Anabaptiſts , Apoſtates, abuſers of the Croſſe of 
Chriſt ,-Jewes, and worſhippers of the. haalt of heaven, 
Pagans ,. and of their Temples and Sacrifice 
C 2 


Biſhop 
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Biſhop is not onely to confute by learning, but alſo to ſup- 
preſſe by authoritie, for he hath not the ſpirituall Sword in 
vaine. The Hereticks, Iewes, and Pagans ſhall not have 
Chriſtian men and women to be their ſervants : that ſach 
as flie to the Ehurch for SanQuarie , or claime the ayde 
thereof, ſhall not be drawne from thence , unleſſe the of- 
tence be haynous, and done of a pretenſed and purpoſed 
malice, in which caſe no Immunity is to be allowed them, 
but wicked people are to be puniſhed according to their 
deſert, agreeable to the word ofGod it ſelfe, which would 
not have his Altar to be a refuge unto the wicked : And fo 
farre of that part of publick right , which appertaineth to 
the Prieſts, or Miniſters, and their .Fun&aion , which was 
omitted in the Digeſt, but proſecuted inthe Code. Now it 
followeth, that with like brevity I run over the three laſt 
Bookes of the Code, which themſelves were rather ſha- 
dowed in the Digelt, in the title of the right of the Exche- 
quer, than in any jult proportion handled. 


SECT. 5. 
The Argument of the 1 o. Books of the Code. 


He firſt therefore of them ſetteth out , what is the 
right of the Exchequer , and in what things it ftan- 


deth , as in goods excheted, becauſe there is no heire unto _ 
them , or that they are forfeited by any offence worthy 


death, or otherwiſe. How ſuch as are in debt to the Ex- 


chequer, and their ſuerties are to be ſaed. Ofthe right of 


thoſe things which the Exchequer ſels by outcry, where he 
that offereth moſt, carrieth it away,and how the fame may 
be reyoked , unlefle all rights and ceremonies be ſolemnly 
performed therein. How things that are in Common be- 
eweene the Exchequer and private men, may be ſold , and 
that the Exchequer evi nothing that it hath once ſold, for 
that it were a thing againſt the dignity of the Exchequer, 


. and would terrifie private men for bargaining with it. Of 


thoſe that baye borrowed money out of the publick re- 
; ceipts, 
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ceipts, and what penalty they incurre, if they repay it not 
at their dayes covenanted, ſomtimes the forfeiture of foure 
double of that they have borrowed, ſomtimes danger of life 
it ſelfe. That in caſes of penalties, the Exchequer be not 
preferred before ſach as the Offender was truely indebted 
unto, but that they be firſt ſerved, and then the Exchequer 
have onely that which is left. What uſurie the Exchequer 
may take, that is, for money lent, and not for ſuch ſummes 
as grow out of Mulas and Penalties. That ſuch ſentences 
that are given againſt the Exchequer , may be retrafted 
within three years following, although ordinarily all other 
Sentences are irrecoverable after ten dayes; neither can be 
reformed after that time , either by reſcript of the Prince, 
or by pretence of new proofe. Of the goods of ſuch as 
excheat , by reaſon they have made no Will, and of the 
oods of Incorporations , thatis, of ſach as dye without 
eires, that they come not to the common banke of the 
citic,but that they excheat unto the Prince: Of Promotors, 
by whoſe informations any goods are confiſcate, either by 
reaſon of the goods themſelves,for that they are adulterine, 
or that they are prohibited to be exported or imported, or 
upon ſome other like cauſe, or by reaſon of the perſons that 
have offended,and crimes wherein they have offended;and 
their puniſhment, if they give in any wrong information, 
_ or other « up ſuch as they are bound unto by vertue of 
their Office: and that they give no information.in, but by 
adviſe of the Attourney of the Exchequer , and that they 
make no information againſt their Lord and Maſter, but in 
caſe of Treaſon. That it ſhall be lawfull for no man to make 
ſate unto the Prince for thoſe things that are confiſcated 
unto the Exchequer , as though it were more honourable 
for the Prince to beſtow ſuch things on his Courriers , 
than to keepe them to himſelfe : and therefore ſuch as are 
the Princes Secretaries, his Maſters of Requeſts, and others 
that are of his remembrance , are forbidden to make any 
Ads, Inſtruments, or other writings hereof, ;unlefſe the 
Prince of his owne motion,and at no other mans ſte, will 
| 3 | or 
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or command the fame : Of fach aspur themſelves into the 


Exchequer, upon any confeſſion made againſt themſelves: 
Of ſach,to whom the Prince joyntly hath given any farme 
orlike thing , that where one of them dyeth without an 
heire,the other may ſucceed him : Of Treaſure found, that 


the Exchequer be made acquainted with it ; and that if it 


be found in a publick place, halfe goeth to the Exchequer, 
the other to the finder : but if it be 1n private place, then 
halfe to the Lord of the ſoyle, and the other to the finder: 
Of proviſion for Corne, and ſuch other hike : Of Tribure, 
which was an ordinary payment : Of impoſition and ſa- 
per impoſitions, which were payments laid upon the ſub- 
je above ordinarie taxe, for ſome preſent neceſſity , to 
which charges, the ordinary taxe doth not ſuffice ; which 
was not to be done, but upon great and urgent cauſe, by a 
Councell called together,and with the conſent of the ſub. 
jet : Of ColleRors of the Subſidies , and in what manner 
they are to be colleted and brought into the Exchequer , 
and of the puniſhment of thoſethat in the colleion there 
of extort more than is due : that it ſhall be lawfbll to di-. 
ſtrain from Tribute unpaid : that ſuch acquittances as the 
Exchequer ſhall deliver unto the accomptants , ſhall be 
their fill and finall diſcharge:and that the Sublidie Bookes 
ſhall every quarter be ſent up mto the Exchequer with the 
account of the ColleRors,that thereby it may appear how 
much every man hath paid or oweth unto the Mocner: 
and that nothing may be done for the grievance of the 
poore, or the favour ofthe rich: Of the Booke of accounts 
of yearely gifts that commonly SubjeRs preſent unto the 
Prince at New-years-tide and otherwiſe, and that they be 


_ divided fromtheaccounts of the Exchequer: That no man 


be freed from the payment of Tribute : Of ſpending out 
ach ancient gain, and other like proviſion, as is laid up in 
the common ſtore-houſe , and making proviſion for a 
new, and compelling the t1bjefts , ſuch as have plenty of 
fich grain, if it IL vinoed andmulſtie; to buy rhe 
fame, that the whole lofſe thereof may not lye vpon the 
7-7 _— ws Exchequer: 
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Exchequer: What penſion fixch Mannorsas the Prince hath 
given orreleaſed from payment of Subſidies ſhall give, and 
that no man be fo hardy to beg ſuch a matter of the Prince, 
leſt the revenues of the Exchequer be thereby diminiſhed: 
Of Mannors that have beene tranſlated from the paymenr 


of one kinde of provifion to another , or that have beene 


In their taxation over-rated: Of Brafle that Minerall Coun- 
tries are to yeeld, or money in lieu thereof : Of Control- 
lers, whoſe Office it was to caſt over againe ſuch accounts 
as were brought into the Exchequer , or to examine them 
a-new, leſt perhaps there might be an errour in them, 

And fo farre as concerning thoſe things which doe ap- 
pertain to the account of the Exchequer, or the patrimony 
thereof , or ſuch penſions or payments, as are due unto the 
ſame. Now followeth the other part of this tenth Booke, 
which conteineth the burthens, duties, or offices impoſed 
on the ſubje& by the Exchequer,and'whatexcuſe the ſub- 
jet might alleage in this behalfe. 

Brrchems or duties, were either perſonall, as places of 
Honour, which were not to be continued from the father 
to the childe; or they be Patrimoniall, which are charged 
upon mens inheritance,cither for the good of the common» 
wealth, or to enrich the Exchequer againſt dangers that are 
like to enſue: which are undertooke and performed either 
by thoſe which are of neceility to obey that which is en» 
Joyned them, or by thoſe which offer rhemſelves volun- 
tarily thereto , which ſeldome happenerh in patrimoniall 
charges : but in matters of Honour and perſonall ſervices, 
it many times commeth to paſſe, that men excuſe not them- 
ſelves from bearing of Offices , or doing of perſonall ſer- 
vices, although they have an immunitie from them, either 
by the grant of the Prince, (which is to be underſtood of 
extraordinary ſervice only, and not of ordinary) or by the 
benefit of the Law ; for by the Law men are many times 
upon juſt cauſes excuſed from Perſonall ſervices, ſoitbe 
not from ſach ſervices as no man can excuſe himſelfe 
from ; ſich as Poſtings and carriages, when the Prince 

7 paſſeth 
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aſſeth by, or the Tenure of his Inherirance doe fo require 
it, and the ereQing and repairing of Bridges, Wayes and 
Wals, the proviſion and carriage of Corne, and other like 
kindes neceſſary for the maintenance of the Princes houſe. 
Men are excuſed cither generally from all kindes of ſervi- 
ces, or particularly from ſome : as all Minors, ſpecially 
ſach as are Students in any famous Univerſity, whileſt they 
give themſelves there unto their booke, are excuſed from 
all Perſonall ſervices, but not from Patrimoniall ſervices ; 


as alſo all old men of the age of ſeventy yeares and up-_ 
ward , all Profeſſonrs of Liberall Sciences, whereby the- 


Common-wealth is benefited , all Profeflours of Phylick, 
Grammar, Oratorie, or Philoſophie, ſo they be allowed by 
the Magiſtrate, and ſeven skilfull men, in the profeſſion 
which they make ſhew of, and be not Supernumerar: , or 
above the number of thoſe that are to be allowed,in which 
»* pozre null; number are neither * Poets nor f Auditors : which are alſo 
anmunitats Excuſed, which upon juſt cauſe are diſmiſſed, either out of 
prerogative ja- the Army,or out of the Schooles, either for lack of health, 
ſir. " or that they are ſo wounded, that they can never ſerve in 
lbz9, _* Warreany longer, nor longer indure ſtudie , which are fo 
Bucthe Inter- to be underſtood , that they yeeld excuſe from Perſonal] 
pretation is ſervices onely, and not from Prediall. 
rang m_ Thoſe things that yeeld excuſe in part, from Perſonal! 
Eorehe Glo, ſervicesaretheſe ; the Renting of the Princes cuſtome, the 
C:ith, pozre hoc baſeneſle of the perſons ſtare, not fit to beare any Othice of 
ipſo quod prera credit, infamie,baniſhment, an amotion from a mans place 
smmunitatem and degree, feminine ſexe,which are to undergoe ſuch Ot- 
mo pxona þ/ ag fices onely, asare agreeable to their ſexe. Embaſſages im- 
11 Spirits mon poſed upon any by the Prince and his Councell, which hath 


mereantur;ſed immunitic alſo of two years after their returne, if the Em- 
quod lex deficit, | 

# The Law hathit : Non e/iamCalcylatorest lg. De Prof, ex Med. /1b,10. Cid, And 
fj. de Excu:Twt, 1. Emidbyra MndY x9.Auuadmegs (5s Navpicas Auer) Eoxtiv dAeTR- 
-ynnay A&Yealy at Mia d)aniter;, where the Law expoundeth Calculatores by Jann « 
@i5259 that is, ſaith Briſſon and the Glofſe, Qni arrem numerands decent : anſwerable to 
that which Cajec:@s hath noted out of the Bagiaimg. Oi ngiCer nuds nNSt0zovTess 
andthen it may bethought,that the Law heere meaneth byCalcalateres,thoſe that raught 
z2calt an Account, CipheringMaſters. baſſge 
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baſſage were into places beyond the'Sea; of into any farre 
country,not if it were intoany country neerear hand. Skill 
in any Manuall Art or Myſteries,to the intent that they may 
have both time co learnetheir Arts,and ſo become the zkil. 
fuller in the ſame, and alſo have more alacrity to teach o- 
thers in their Myſterie. That care be had , that ſuch bee 
choſen to office, that be of the worthier ſort for their ver- 
tueand place, and the richeſt for their ſtate: thatnoman be 
choſen to othce for envie, and if any be, and the ſame be 
proved, he thatdid chuſe bim thereto is to be fined, and to 
pay the expences of the ſute,unlefle he which is choſendie: 
within a ſhort time after the choiſe, then his ſacceſſors are 
not bound thereto. Further, men are excuſed, if being in: 
one Office, they are choſenunto another , to the intent, 
they may the better execute and performe that office they 
havein hand : Such as are Remembrancers, which make 
Bookes of what is due. to the Exchequer , and what is 
brought in, Auditors , Receivers, Tellers, Granarers, 
Weighers, ſuch as weigh and try ſuch gold, as is brought 
and paid into the Exchequer; ColleAors,that 1s, ſuch as-ga« 
ther up the gold that is due in the Provinces to the Exche. 
quer, and ſend the ſame over into the Exchequer, who are 
in no caſe to hold the ſame longer in their hands than the 
Law alloweth them, much lefle to turne the ſame to their 
owneuſe , without great offence to the Prince and com- 
mon- wealth : the like is for a Crowne of gold, that is, of 
fach gold that is put in Crownes,and offered to the Prince 

upon any publick gratulation , or any exployte that hath 
beene happily atchieved. - 

Juſtices of Peace, which are diſtributed by countries, for 
the more quiet and peaceable government of the fame, 
whioſe care was to ſeeke out theeves and malefaRors, and 
to fore-ſee that the country-people did make no mutiny,by 
reaſon of the Taxes and Subſidies that were levied upon 
them : that for gold, there might be paid filver; and again, 
filver for gold into the Exchequer, ſo that the value there- 
of were made equall. Uſurers,although they haye no poſs 
- {cllions, 
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ſeffions, yet they are no lefle bound to all Patrimoniall or 
Prediall charges, than it themfelves had Lands and Heredi- 


taments , although , for their infamie , they are excluded 
from all Perfonall charges that are of credit. 


SECT. 4 | 
The Argument of the 11. Booke of the Code. 


FJ He eleventh Booke proceedeth in the enumeration of 

other vocations, that are exempted in perſonall ſervices 
of the Common-wealth, beſides thoſe that have beene na- 
med in the tenth Booke : as Maſters of ſhips and Mariners, 
which ſerved to bring in any merchandiſe or proviſion for 
the Princes houſhold , out of forreine Countries into the 
Princes ſtore-houſe; yea,although they were private mens 
ſhips, which were imployed to that ſervice , fo that if a 
private mans ſhip were laden with any publick proviſion, 
there could not any other private burthen be impoſed up. 
on him : for that if the ſhip periſh by ſhipwrack, by rea- 
ſon of the private burthen that is put therein above the 
publick charge, then he is to anſwer the loſle thereofunto 
the Exchequer, otherwiſe than in the caſe of private men, 
whoare themſelves to bear the loſle of thoſe things which 
are exported or imported ; neither can they make gain of 
privat mens ſhipwrack,or ofthoſethingswhicharecaſt our 
znto. the ſea, to caſe the lading of the ſhip,but are bound to 
reſtore it to the owner ,nnder pain of confiſcation of their 
goodsby the Temporall Law,& excommunication of their 
perſonsby the Eccleſiaſticall Magiſtrate, Adde to this, My- 
neralls or Metallers,&the governours of the ſame;gatherers 
of Muskles & other like ſhell-fiſh,with whoſe bloud,cither 
Purple'is made , or out of which Pearles are taken : which 
colour Princes onely might uſe, as alſo velvet and cloth of 
gold; neither was it lawfull for any man (under the degree 
of the Prince) to weare the ſame, ſaving onely women in 
ſome ſort , for that ſach ornaments are fitter for women 
than men. Joyne to theſe Monetaries , which ſerved to 
coyne 
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money, Wain-men or Car-men , which with their 
owne cattell carried or conveyed things, which belonged 
to the Princes Treafurie. The like priviledge had they 
which made Armour for the Princes Armorie, as Speares, 
Breaſt-plates. Darts, and fach like; or made Bridles, Girdles 
fudded with pearle or pretious ſtone unta the Court, for 
the Kings houſhold,who onely were allowed to wear the 
fame. Such as had the care and government of any Cor 
porations, as the Princes Bakers, Vintners, Paper- ſellers, 
Money-changers, Profefſſours of Liberall Sciences, ſpect- 
ally in Rome and (onftentinople, which after the ſeate of 
the Empire was tranſlated thither, had all the priviledges 
of old Rowe,ſfaving the Eccleſtaſticall primacie, for which; 
notwithſtanding there was long diflenfion betweene the 
two Cities. 
Next after Rome and Conftantinople , * Berytus a chiefe 


* Nullivs rei ins 
diga, as Patrici- 
Citie of Syrophenicia had great priviledges, for the famous Ad 
Univerſitte which was in the ſame, and ſach Provinces of s«: was much re- 


Countries as ſerved the fame, or any of them, with many nowned for the 


proviſion of Corne, Oyle, Beefe, Mutton, Porke, and ſac fucy of the 
aw, and u 


other like vicuall: which proviſion was to be diſtributed therefore j 

, $—'s joyned 
among the poore and impotent of the Cities,and not to be 4y him: in privi- 
given to {tout and valiant beggars , which are able to get /<«dge Cum Re- 
their living with their owne hands, and therefore were to 85 vrÞibus , 
be compelled to worke. The Aldermen or Governours of _ exc 
Cities , for that they are imployed in matters of greater 2s, & Louis 
ſervices, yet none of them were to be called to any office nuxcrix in Pro- 


before hee had beene even with the Common-wealth, if BN Digeſt. Ss 
4 | i » - Xc aurems 
happely any of them were in debrto it ; neither were they 7** Ar ok 


or any of them excuſed more than from perſonall ſervices, :,./: In 

for in prediall duties, they paid every one according to his Theodofius & 
rate. But as for Enterlude-players and houſes of baudery, Valen.AA.cam 
they had noexemprion art all , but paid double charges to *1><m Merro- 
the reſt. Of Husband-men , ſome are ſervants, as Copy- PROge 7d 
holders ; others are free, as Free: holders, who nota * of ex an . 


Randing themſelves are, as it were, bound unto the ſoyle, Cod: De Mc- 
and are rated inthe Subſidie —— to their Acres ; 
3 
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if they have no Land, then according to the head or num- 
ber of their houſhold ; which notwithſtanding, at this day 
is taken away; an theſe as well pay rent to the owners of 
the ground (wherein notwithſtanding, the Landlord can- 
not exaRt of them , or charge them above that which hath 
beene covenanted betweene them) as Tribute, and Head- 
filyer tothe common-wealth : for the declining of which, 
and avoiding of neceflary ſervices of the common- wealth, 
as no man can put himſelfe under the patronage of any 
Noble man, ſo alſo they cannot be called from this ſervice 
of the common» wealth, to any ather. Country-men,fach as 
were addicted to the ground they tilled , although the 
ground were their owne , yet could they not ſell it to any 
man, but to him that was of the mother-village wherein 
himſelfe was. A Mother»village was that, whence all the 
villages round about were divided, Althopgh all-ſuch huſ- 
taniben as dwell in any village, are to pay Subſidre for 
ſuch goods as they poſſeſſe, or ſuch lands as they hold; yer 
one neighbour is not to be diſquieted or arreſted for ano- 
thers mans due : for that it is a thing unlawfull to trouble 
one for another, or not to ceſle men indifferently,according 
to the value of their lands, and the worth of their goods. 
And therefore, the Romans in rating of matters of taxes, 
had firit Cefſers which rated men according to that which 
they thought their ſtate to be : then had they Levellers or 
Surveyors, who conſidered the rate ſet downe, mended 
it, and made it even, eaſing ſuch perſons or grounds as 
were oyer-rated , and charging more deepely fuch others 
as were overlightly taxed, procuring that ſuch grounds as 
were walte and barren, ſhould be brought to tillage , and 
that the barren ſhould be joyned with the fruicfull, that by 
ſach meanes the Prince might receive ſubſidie out of both: 


March-grounds, and ach as lie in the bounds of any king- 


dome, ferve for the maintenance of fixch Garriſons as are 
there placed for the defence of the Marches, and fach as 
hold the ſaid lands, are to pay a yearely proviſion or pen- 
Gonfor the fame ; as alſo the Princes paſtures, woods, and 

: OR, forreſts, 
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forreſts, whichare let outupon a certain yearely rent, ci- 
ther for a certain time, or in fee; farme forever ; which in 
reſpe& they pay an ordinary payment to the Prince, cither 
in money, or in proviſion,are diſcharged from all other or- 
dinary and extraordinary burthens.Publick things are thoſe 
which: appertaine to the Exchequer , or to the Church, 
which may in like ſort bee rented out for a ſeaſon, or for 
ever, as the poſſeſſion of the Exchequer may, ſo it be done 
to the certain benefit of the Church,and under ſuch ſfolem- 
nities , as in this caſe are required, otherwiſe it cannot be 
let aut but for 30 yeares, or for three lives. Fee- farme is, 
when lands and tenements, or other hereditaments, are let 
out for ever,under a certain yearly rent,in reacknowledge- 
ment of the ſoveratentie thereof, belonging ſtill to the firſt 
Lord, whereby both the right and poſſeſſion paſſeth to the 
farmer in fee, 


SECT. Fs. 
The Matter of the 12. Booke of the Code. 


He third and laſt of theſe Bookes, treateth of the ho- 
** noursthat the Exchequer giveth;of which the firſt and 
Chiefelt was the Pretorſhip, which anciently was a great 
dignity, but after became an idle name onely,and a barter 
to the Senatours , as in which at their owne charges they 
were to ſet out playes and ſhewes, and gave unto the Enj- 
perour, in conſideration of his or their glebe land, a ca 
quantity of gold called eLuram glebale, or if theyhad n 
olebe-land , then offered they to the Emperour another 
peece of gold, called Fol awrea , both which afterward 
were taken away, Next was the Conſulſhip, which was 
nor to be ſought by ambition , or by ſcattering money a« 
mong the people, but by cleere ſuffrages and defert : Aﬀter 
the Conſulſhip came in place, the Conſtable, or Maſter of 
the Souldiers,and-thoſe which were called Parricsz,for that 
their fathers had beene Senators, whoſe place under e-L#- 
g%ſtus was equallto the Confuls,although they were in no 
WF. G 3 office 
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office and fungionofthecommon-wealth;and the other is 
not ſo'muchan adminiſtration as a dignity, asthe Senatot» 
ſhip. anciently was, mto the which who that were admit« 
ted; were accounted as Parents to the Prince, and Fathers 
to their Conntrey:: Fourthly in place were the Princes 
Chamberlaines , who were adorned with ſundry privi- 
ledges, and had the title of honour : Fiftly followed the 
Treaſurer, who was Maſter of all the receipts and Treafire 
of the Prince, publick or private, and of all ſuch officers as 
were underneath him: Then the Prenotary.chief Notary or 
Scribe of the Court, who was called Primicerims, [To this 
purpoſe note.that the Ancients for want of thoſe more pro- 
per materials , which Experience hath diſcovered to our 
times, were wont to write in waxen Tables,as may be ob« 
L4b. x. Epiff. ſerved out of the Fanior Plinie in an Epiſtle to Tacitus 
Note alſo, that upon occaiton given for 1inrolling of their 
names, who bare any office or dignity, the uſe was, to ſet 
the higheſt degrees iz prima cera, in the firſt place of the 
Table, from hence they were called Primiceri:: therefore 
hee that is chiefe of any dignity or office , may be called 
Primicerins,according tothat of Phavorinus : Tewyunig®- 
* Auſtin calleth 3 ae © nitews 5 yon; , the firlt of any * order: hence it 
S. Stephen Pri- js,that we finde in Codin, Primicerios Anle, Leftorum, B a= 
ICEF OR — rangorum,&c. and for this cauſe the Law here calleth the 
ae a oe Chiefe Notarie Primicerinm.] After him that was firſt 
Dole in hi St i, Secretarie, there was another, called Secundocerins, the (es 


of Feruſalem cond Secretarie,and after them, other Clerks of the Coun« . 


called $. Peter ee}, who were not all in one degree , but ſome were firſt, 
Apofelodees, ſome were ſecond, and ſo in order, as their perſon, place, 
Pye: and timedidrequire: Over whom was the Maſter of the 
Rolles, who now 1s called Chancellour, 8 ſuch as were of 

the Princesprivie Councell , or Aﬀeſſors of his privie con- 

fiſtorie, wherein he heareth Embaſſages, and debateth the 

greateſt affaires of the State , and other weighty matters. 

The Prefident orTribune of theSchooles, where young men 

were trayned up to feats of Armes. The Martials or Preſi- 

dents of Miljtarie affaires: The Phyſicians of the _ 

| ody 
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body, Conftantine in old time. honoured with tlie title of 

Earles,as he did the reſt ofhis chiefe officers,but now they 

are without the dignitie of that title : The Earles of the 

Countries who governed the Provinces or Shires whereof: 

they were Earles : : Profeflors of Lavp, and other ſciences: 

twenty yeares together, deſerved by the Law to be male 

Earles. The Porters of the Court, and the Princes watch, 

which watched nightly for the defence of his body, the 

guard or protefors of the Princes body, & their Captain, 

amongſt whom the chicfe were the Standerd-bearers,as in 

whom the Princerepoſed moſt truſt, and uſed them chiefly 

in all matters of danger. Next unto the Chancellour, or 

Maſter of the Rolls, were the Clerks, and others that ſer- 

ved inthe Rolls, in which the decrees and reſcripts of the 

Prince , the Sapplications of the ſubje& , and the orders 

thereupon ſet downe are recorded, laid up,and kept, as the 

Rolls of Remembrances, of Epiſtles, Libels, Ordinances, 

Gifts given by the Prince , and ſuch like : beſides ſuch as . 
ſervethe Prince, notin matters of learning, or warre, or the 

pen, or other like places above-named , but in aQions of 

the common-wealth,and in publick offices either of peace 

or warre, and their Preſidents or Governours, among 

whom are Poſt-maſters, to whom the care of the publick 

courſe doth appertein: the Treaſurer of the Chamber, who 

hath the keeping of the privie purſe , and ſuch things as 

come to the Prince by the way of gift ; the Maſter of the *74ey were cal. 
horſe, his Queries and riders; the yeoman of the Styrrop, /:d iz the Title 
and the Princes footmen ; the * Caſtellians or officers of C*ſtrenſiani. 
the houſhold, which were part of the Princes family, ap- _ = _— 
pointed for the inner ſervices of the Prince in the Courr, ;. 4nd theſe 
as his Taſters, Butlers, Wayters, Chamberers , and ſach were Pars Re- 
other , and their Governours, Harbingers , which upon giz familiz 


. Da: . : 'L*  Servitiis & Mi- 
remove provide for the Princes lodgings; all which had \72-e 5-- 


ſundry priviledges and immunities , for that they were all cipis interiori= 

| CC ISeSy | | 7 bus,in aula & 
caſtris devora, ut Prxzuſtatores,Pincernz,Veſtitores, Piſtores,®&c. Cujacius hic,& Wee 
{enbec. in Oecanom, Juris page 225, | 


" accounted 
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t Schooles in the accounted” as Souldiers , as alſo the eleven | Schooles for 
Coge are Cor: Henchmen , wherein ſundry yourhes , under maſters ap- 
pora fve ord” —ointed for char purpoſe, were trained up,ſome in learning, 
hoceſt, coram ſome other in Militarie diſcipline; hat they might be made 
qui munere & fir for the ſervice of the Princeand Common: wealth, and 
officio aliquo hgfl;for their better education an anxall allowance of the 
egy} Fer Prince ; and from thence when they were ſufficiently in- 
um pertinerer , ſtrued, or trayned up, were ſent out to ſuch ſervices as 
fungebantur, they were fit for. | 
Prat, Concer- Of ſuch as were attendants about the Prince, and were 
I fe a >/** {mployed in his ſervice, the chiefeſt of all were the Sena- 
be Nouri tm. £0rs, and therefore are called in the Law, the Companions 
perii. The 4u- of the Prince , and have all the priviledges that Souldiers 
thor whereof haye: The ſecond order was of them that were Knight-ri- 
rays q rin ders, which cither did , or might ſerve in warre: In the 
Gus arch) 50h Ebird ranke were ſuch as were in dignity. All may be com- 
keneth no more pelled to ſerve in warre , which have neither juſt excuſe, 
the ten Schooles, nor exemption, nor bave any leave of the Captaine to bee 
bur the Empe- bent, unlefle they be Merchant men, or be indebted unto 
dank." the Common-wealth, or obnoxious to the Law , for any 
-»en, Cod.:de crimethey have committed, 's 
Locat.&Cond. {Inder thetitle of Militarie diſcipline is declared, how 
[-fin, men are to be trayned up to the knowledge of warre,what 
oath is to be taken of ſuch as are preſt to be Souldiers, how 
they are to be diſtributed into bands, what uſe or bencfit 
the Common-wealth hath by them ; wart is their office, 
and how they are to be muſtered , or elſe tranſlated from 
one degree to another, how they are to be joyned, if they 
offend, what priviledges belong unto them;whar ſtipend or 
wages is due unto them;asallowance of corn,& the baking 
of the fameinto bisket, which-wasa kind of bread twice ba- 
ked for the better durance of it,& the carriage therof from 
place to place,ſo often as they hapned to remove; their li- 
very or apparell, and the times of thedelivery of the ſame, 
or money in ſteed thereof; lodging,and proviſion of falted 
meat the longer to endure: how long Souldiers may beab- 
ſent from the campe,and whois to givethem leave for ab» 


ſence, 
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ſence, and what is the puniſhmenr of them, that without 
Juſt cauſe belonger abſent from the army , then they have 
leave. Of young ſouldiers, and of their trayning up; of old 
\ ſouldiers, and of their priviledges: Proviſion for keepeing 
fafethe Sea coaſt, and ordinary high wayes of the Coun» 
trie, that ſuchas journey may paſſe free without hurt or 
dammage: of runagates out ofthe Army,& ſuch as conceale 
them, and ofcither of their puniſhments: of the ſonnes of 
(ach officers as have died in the warre, and of theirprefer- 
ment, if any be fit for it, that they ſucceed in their fathers 
office, or roome:Of the Sergeant Major, the Clarke of the 
band,and other ſuch officers of the Campe, and of their of- 
fice, reward, and puniſhment: Of places diſpoſed of, for 
publick poaſts, and carriages in high beaten wayes,and os - 
ther by wayes on neceſfity , & how the ſame & the Cattle 
areto be uſed, that is,that they be not driven forward with 
ſaves or clubs, but with whips onely , and that no poaſt- 
horſe, or carriage be taken, but for publick uſe of poaſt-let= 
ters; to whom they areto be granted, and for what time: 
Ofthe Apparitors, Seargeants, Sumners, or Baylifes: Of 
ſundry. great officers,& of their Scribes, & Regiſters,and of 
their trjals : Of fees of Advocates, and of the extortion 
of Apparitors, And thisis the ſamme of thoſe things which 
are eſpecially conteined in the Code, beſides otber things 
which it hath, common with the Digeſt ; the knowledge 
whereofat this day,isnot ſo neceſfary forthe Civilian(wha 
in this age hath little uſe thereof)as it is expedient for 
Councellours of State, and fuch as are called to place in 
Court, who may there-out make many things todire& 
themin their place, as the variety of thoſe things whichare 
herein handled doth yery well few. | 


H CHAP. 3; 
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CHAP: I. 
SECT. IT, 
what the Authenticks are, and why they ave fo caled. 


pe ALL Bhi 


- TR He third Volume of the Law is called the Authen. 
” 2; ticks, of the Greek word zv2w7&v, eithet becauſe 
Ezthey have authority in themſelves, 2s proceeding 
from the Emperors owne mouth, or that they are originals 
to other writings, that are tranſcribed out of them. 

: The Anthenticks therefore, are a Volume of new Con- 
ſtitutions,ſet out by 7=4ſti»1.2» the Emperor,after the Code, 
& brought into the body of the Law under one Booke. 

In the Authenticks,is not that order obſerved in the dif- 
poſition of the Lawes, as 1s either in the Digeſt, or the 
Eode, but as occalion. was oftered of any doubt, wherein 
Princes reſolution was neceflary to:every thing, ſoit is 
ſet downe without any other methode or forme. 
*IntheLatine ' The whole Volume is divided into *g. Collations, Con- 
tranſlation, for q; ations, or Seians ; and they again into 168. Novels, 
the Greeketext © «-- S770 . , | 
acknowledgech WHtch alſo are diſtributed into certaine Chapters. 
not this divii- They were called f Novels, becauſe they were new 
on into Collz« Lawes, compared to the Lawes of the Digeſt , orthe 
tLONSs Code. | | 
+4»3d moviſi- Of thoſe conſtitutions, fome were generall, and did con- 
me promulgat* rerneall, who had like cauſe of doubt; ſome other were 
Gd = ro ,, private, and did concerne only the place or perſons, they 
2:41:40; Were Writ for,which I will overpaſſe with filence. 


& therefore the | 

Greeke calleth them veapgs uw 5 wwd)xg : ſolik:wiſe the conſtitutions of the Empe- 
rours,which were new publiſhed after the Bagiainz, were called the Novels of Leo, Ne- 
cepborgw, Michael, gc. 


SECT. 2. 


and Eccleſiaſtical Law, 
SEET. 2. 
The ſunme of the firſt Collation. 


EF the generall.the firſt title and firſt Novell of the firſt 
Collation 1s, that Heires, Feoffees, Executors, Admi- 
niſtrators, and their ſucceſſors, ſhall fullfill the Will of the 
deceaſed ,and within one yeare after his deceaſe, ſhall pay 
his Legacies and Bequeſts: and if they be once ſued for it, 
they ſhall forthwith pay that which is due upon the Will, 
(deeuRting only a fourth part, which is due unto the hene 
by the Law Falcidia )or elſe,to loſe fuch bequeſts,asthem- 
ſelves have in the Will, | 6 | 
That it ſhall not be lawfull for a widow, comming to 
a ſecond marriage; after her firſt husband is dead, to ſe= 
queſter one of her children from the reſt, upon whom ſhee 
will beſtow fuch things , as her firſt busband gave her be- 
fore marriage, but that the benefit thereof ſhall be com>» 
mon to them all: Neither that ſhee convey it over to her - 
{econd husband, or his children, & fo defraud her firſt hus- 
bands children. And that a man in like ſort ſurviving his 
wife, ſhall doethe like toward his firſt wives children, as 
concerning ſuch Dowry as the firſt wife. brought to her 
husband. | | =. 
Of Suerties & Warranties, that the Creditors ſhall firſt 
ſae their Debtors, and take execution againſt their goods, 
and finding them not payable, ſhall then take their remedy 
againſt the Suerties. | —_— 
Of Monkes, that they build no-Monaſteries , but with 
the leave of the Biſhop, who is there with prayer to *lay | 
the firſt ſtone - And thatthe Biſhop ſhall appoint ſuchan 2"*the Empe- 
Abbot over the monkes, asin vertue and in merit excels menion of tus 
the reſt : And beſides of their habit, converſation, profeſſi- Rirezfor thus 
ons,andchange of life, and who is td faceeed them in theit faith the Laws 
goods and inheritance. - 702% £69475); £7: 7. . + None ſhall pre- 
Of Biſhopsand Clerks, that is,that Biſhops and Clerks (Chua _ - 
be of good fame,of competent ety; and age, and thatMonaſterie, till 


they 


<tr -* — 
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theBiſhop of they be ordeined and promoted withour Simonie,or bribe- 


EG rie, or injurie of the preſent Incumbent : And that there 


haveiogbeene be a ſetnumber of Clerkes in every Church,leſt the church 
made acquain- and Pariſhonersthereby be over-charged. 

eed vvith it, - + T PE | 

thall come,and liftiuphisHands roheaven , and conſ-crate the place to God by prayers 
TInZ4pmvO- oy wry Ra NuUTEERS GujhBohoy cwTHeIty ( Paphs 5 3 PegONUINRY 3) TH 
Moy vm; gavegy: and thire erect the Symbole of our Salyation, wee meane,the venera- 
ble and truely pretious Rood. In Auth, Oe Monach. & Iludagitar,Coll.t. See allſo No- 
vell 123.% r31.Ant the lik: is comfnandtdin the Bagiamg. Toy 5. ryofopriy Bertut - 
Foy Mor2SHecoy aggiezaciy iv pam? emmomv 1, matey Smwg;muor. Yet that this 
Cer:mony of laying the firſt one, Irath beene oft ancient ule in the Gree ke Church, 
may be obſeryed our of their Eucholague, where jr is ſaid, tharthe Biſhop, after ſome 
ocher Rites performed, cs &y Ted. TER 0 79d Moy mirYyvuRR WENes uo racuetoy niges 
THY £UY 3) 7 TW Ovoiv TI6 STONUD WY + 61% AcBeby Ryct of) Nav 3} 4e3Eas di ours 
caves y oh TH THis bdYaug ep mT TY ol To Seuenir , Aier ENuinManty dug; 
&Cc. 2; 87s 0176 imu Baluduns dpyorrna: ſtanding in the place where the holy 
Altar ihall be ſergfarthamprayer, which be1ng:endedghe giveth the Tre Miſſa eff, and then 
taxcthupone of the ones, and haviny cur 2 Croſſe upon it,” himſelf: with hrs ovwne 
hands layethit upon the Ground: worke, then h:e pronounceth the Eduealoury evrhy, 
cueomzroy : the Reader may fee &5 que pct, of the Euchologue. The like 
Ceremonies are uſed in the: Latine at this d:y, as miy 'be ſeene. in their 
ple 14 pagethe: 28 r.. ofthatwhich' Clement the B. ſetour at Rome, inthe yeare 


Il ECT. 3. | 
What ts conteined in the ſecond Collation. | 
— He ſecond. Collation treateth of the churches State, 


K tharthe lands of the Church be neither ſold,aliened, 


nor changed away, but upon neceſſity, or that they beler 


co farme fora time, or upon other juſt cauſe)no not with 


the:Prince himfelfe, unkfie the change be as good, or bet- 


ter, than that. which heereceiverh from the Church, & if 


any man preſume contrary toithis forme , to change with 

the Church,hee ſhall loſe both the thing he changed, & the 

thing he would have changed for it,and both of chem ſhall 

remaine in theirightafithe Church: And that-no man-give 

-or change a barren peece of ground with the Church A R - 
= 7] | -; Tha 
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That Tudges and Rulers of Provinces bee made with- 
out gifts : of their office, power, authoritie,and ſtipend, 
and that they fweare, they ſhall fo ſincerely and aprightly 
execute their office, as knowing they ſhall give an account 
thereof to God andthe King ; which oath they ſhallun- 
dergoe before the Biſhop of he place, and the chiefe men 
of that Province,whither they are ſent to be Indges or Go- 
vernours. 

Ofthe Maſters of Requeſts,and their office, which offer 
to the Prince ſuters Petitions, and report them back from 
the Prince unto the Indges. 

Of wicked and incelinous Marriages, and that fiich as 
marrie within thoſe degrees, forfeit all that they have un- 
to the Exchequer, for that when they might make lawful 
marriages , they rather chuſe to make unlawfull marri- 


ages, 
SBECHE 4 


Theargument of the third Collation, : 


T He Third Collation conteineth matter againſt Bawdes, 
thatthey benot ſuffered inany place of the Roman Em- 
Pire,that being once warned to forbeare their wicked pro- 
feſſion , if they offend therein again, they die the.death 
therefore: If any man let any houſe to a bawd, knowing 
him to be abawd;then he ſhall forfeir *x.li. to the Prince, «;,;,, Ganew 
8& his houſe ſhall be in danger to be confiſcated. Aba an; 
Of Majors and Governors of Cities, that ſuch be choſen /#/imere para, 
that be honeſt people,and men ofcredit,and that no man of webs 1pſam 
the Citie being thereto choſeh,refuſe the ſame, & that ſich DE 
as are thereto choſen, ſhall ſweare they will proceede in-7- 41h DeL+- 
every matter,according to Law and Conſcience. nenibus. S Sam 
That there be a certaine number of Clerkes in eyery £197«.Co/7.35 
Ehurch and thatitbe neither diminiſhed, nor increaſed,8& 
therefore that their be a tranſlation of thoſe that ahound in 
one Church, intaatrother Church that wanteth. 
The precepts which Princes gave to Rulers of Provin- 
H 3 2 CES, 


* Jdnxliabun- 


ad hoe et1am 
Deo amabiles 


fenſores De 


homicid, 


tur autem tibs 


Mand, Princip. 
J Neque autem 
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ces, were theſe in effeX: that wheras themſelves were free- 
ly choſen therunto.they ſhould indue fort 8 order goe into 
their Provinces, that they ſhould keepe their hands pure 
from bribes, that they ſhould carefully lokeunto the Reve. 
nues of the Exchequer, & the peace and quiet eſtate of the . 
Province, repreſſe outrages and rebellions, procure that 
cauſes be ended with all indift:rencie, & ordinary charges: 
to foreſee, that neither themſelves, nor any of their officers, 
or under miniſters, doe injurie to the people, and fo thoſe 
that ought to he]pe them, ſhould hurt them: To provide 
that the people want not neceſſary ſuſtenance, & keepe the 
Walls of the Citie inreparation: that they puniſh offences 
according to the Law, withoutreſpe to any mans privi- 
ledge,neither admit any excuſe in the examining or corre= 
Ring of the ſame, ſave innocencie only : that they keepe 
their Officers in order : that they admir to their Councell 
ſuch as are good men, and are milde towards ſuch as are 
g90d, & ſharpe towards ſuch as are evill : that they afford 
not ProteQions to every man , neither toany one longer 
then it is fitand convenient it ſhould be : that where they 
remove, they vexe notthe Ccuntrey-men with more car- 
riages then 1s needfull: that they ſuffer not Churches, and 
other like holy places,to bea SanRuarie to murtherers,and 
other ſuch like wicked men : that they ſuffer not Lands to 
beſold without fine made to the Exchequer :that they re- 
gard not Letters or reſcripts, contrary to Law, and againſt 
the weale publick,unlefle they be ſeconded:that they ſuf- 
fer not the Province to be diſquieted under pretence of Re- 
ligion,hereſte,or ſchiſme, but if there be any Canonicall or | 
ordinary thing to be done,they adviſe thereabout with the 
*Biſhop:rhat they doe not confiſcate the goods of ſach as 
are condemned : that they patronize no man unjuſtly:that 
no man ſet his Armes or Cognifance upon an other mans 


Eccletarum de- Lands: neither that any carrie any weapon, unlefſe he be a 


Souldier. es 

W hat isan hereditary portion , and how children are 
TS: runes Geny ESRC Tekin; 5: 
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and Ecclefiaſticall Law. gy; cons 
*how they areto be puniſhed as well tn perſonall as in reall £2» 4«plicem 

ations: and that ſich deniers after their deniall be not ad- be 55 {oma _— 
mitted to other exceptions:and the takeing away the thing 7. 7ricxr, 


in controverfie from him, which denied the true owner to ſemſ'S Srude- 
be Lord thereof. | | um Yero. 


SECT. 5 
That is comprehended in the fourth collation. 


The fourth Collation handleth matters of Marriage, and 
that marriage is made onely by confent, without etther 
lying together,or inſtruments of dowrie : Of women that 
marrie againe-within the yeare of mourning, which by Law 
in ſundry ſorts were puniſhed, for confuſion of their iſſue: 
that there bean equall proportion in the Dowrie , and the 
Toynture : Of Divorce and ſeperation of marriages and for 
what cauſes, by conſent, for impotence, for adulterie:and 
that Noble women, which after the deathof the firſt huſ- 
band, being noble perſonages,marry to nferiour men,ſhall 
loſe the dignity of their firſt husband, and follow the con- 
dition of their ſecond husband. | PO TEn 
Of Appeales and within what time a man may appeale, | fo oma 
and from whom,and to whom the appeale isto be made. gre Fon 
That none which lends money to a husband-man, take /o/o/1ds annu- 
hisland to morgage, and f how much uſury-money a man 4” #14 are. 
may take ofa husbandman. gk. tr quod 
Ofher that was broughtto bed the eleventh moneth,af. Zn 
ter her husbands deceaſe, and that ſuch as are borne in the ; 
beginning of the ſame moneth, are to be accounted for le. The Glofſe re- 
gitimate, but ſuch as are borne inthe end thereof, are to be '<Þ a marcer 


of fat contra 
holden for baſtards. ochis Law: A 


| widow in Paris 
that was delivered of achilde the 14, monecth after hcr husbands deceaſe, ncyerthelefſe 
the good repure which was generally conceived of this woamar-$ continencie, prevailed 
ſo much zgainſt the letterof the Lzw that the reverend Judges awardedthe caſe of child- 
birth to be extraordinarygthe woman to be chaſte, and rhe childelegitithates Her ramen 
#n exemplum trahi facule non oportet,as the Gloſſe there concludeth; 


'# 


Of 


* 2462 71V 1gJoh 
egu:Chartam 
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Ofiinſtruments and their credit,and that in every inſtru- 
ment there Protocols left, thar is, fignes and notes of the | 
time when ſuch contra#& was made, and who was notarie 
and witneſſes to the ſame,and that after it be written faire, 
and ingroſſed ina lidger or faire * 2w»dum Booke, __ 
| fed" D 
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Phat is compriſed in the fifth Collation., I 


T He fifth Collation forbiddeth the alienation or ſelling 
away ofthe immoveable poſſeſſions of the Church,un- 

leſſe it be done under certaine folemnities, and then onely 

when the moveable goods are not ſufficient to pay the | 

debts of the Church or holy place. 

Further,it provideth that the name of the Prince for the 
time being, be put in all inſtruments, and the day and yeare 
when theinſtrument was made. | 

That the Oath of the deceaſed, as concerning the quan=- 
titie of his goods, ſo farre as it toucherh the diviſion of the | 
ſame among his children,be holden for good, bur that it be 
In no ſort prejudiciall to the creditors. 

Of women tumblers, and fuch other of like ſort, which 
with the feats of their body, maintaine themſelves,thatno | 
oath or faertie be taken of them, that will not leave that 
kind of life, fince fach oath is againſt good manners, and is 
ofno value in Law. | 

That ſuch gifts as are given by private men totheir 
Prince, need no record, but are good without enrolling of | 
them; and in like fort ſuch things asare given by the Prin- 
ces to private mer {= | | 

That no perſon, thing, or gold of an other manbe areſted 
for an other mans debt, which they now call repriſfals, and 
that he which is hurt by ſich reprifals, ſhall recover the 
foure double of the damages that he hath ſiiffered thereby, 
and that one man be not beaten or ſtricken for another. 

Thathe that cals a man into law out of tus Territorie,or 
Province y/here he dwelleth, ſhall enter caution,if he ob- 

| TeNCc 
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teine notinthe ſixe dgainlt-him;hee ſhall-pay him ſo nach 
as the Judge of the Court ſhall condemne him-in. And that 
hee who hath given his oath in judgement , ſhall pay the 
whole colts of the ſaute, but after ſhall:be admitred to pro= 
ſecute theſaine if he will, ſo tha he puitin ſerties to per-= 
forme it. | * Ie 4 vet. 
_ [That ſuch women as areunindowed fhillhavethe fourth 
part of their husbands ſubſtance,after his death, and in tikee 
ſortthe man in the womans, if the man or womantharſur- 
viveth be poore. . EAT: POET . 73 

That Churches or.Religious perſons may change grounds 
one with another : for that one priviledged perſons righe 
ceaſeth againſt another, that is in like ſort priviledged. 

That fach changers'of Mannors, Lands, Tenements, and 
Hereditaments, as are made by Church-men to the-Prince, 
be not fained matters, and fo by the-Prince come to other 
mens hands,who have ſet on thePrince to make this chang 
and that the change be made to the Princes houſe only,and 
if the Prince,after convey, or confer the ſame upon any pri- 
vate man, it ſhall be lawfull for the Church to-re- enter the 
fame again,and to re-poſlefle it:as in her former right. - - 

- That in greater Churches, Clerks-may pay ſomethine 
a. = firſt admittance , but in lefler Churches ir is not 
awtfull. | 

That ſach as build, found, or endow Churches (which 
mult goe before the reſt) doe the ſame by the authoritie of 
the Biſhop;and that ſach as are called Patrons,may preſent 
their Clerks unto the Biſhop, but that they cannot make or 
ordaine Clerks therein themſelves. 

That the facred myſteries or-miniſteries be not done in 
private houſes , but be celebrated in pablick places . leſt 
thereby things be done contrary to the Catholick and Apb. 
ſolick fairh;unleſſe they call to the celebrating of the ſame, 
{ſuch Clerks, of whoſe faith & conformity there is no douber 
made,or thoſe who are deputed thereto by the good will of 
the Biſhop. But places to pray in, every man may haye in 
his owne houſe ; if any thing - done to the contrary, 

the 
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the houſe wherein theſe things are done,ſhall be confiſca- 

red , and themſalves ſhall be punithed at the diſcretion of 
the Prince. ; 
Thar neither ſach as be dead , nor the Corſe or Funerall 
of thembe injured by the creditors,but thar they be buried 

-- That womens Joyneures be not ſold, or made away; no 
not even with their owne conſent. 

In what place,number, forme,manner,and order the Prin- 
ces Councell is to fit, and come together. 

-- That he that is conventedin judgement, if hee wilfully 
abſent himſclfe,may be condemned after iſſue is joyned. 

That no man build a Chappell or Oratoric in his houſe, 
without the leave of the Biſhop, and before he conſecrate 
the place by prayer, and ſet up the Croſſe there, and make 
Proceſlion in the place; and that before he build it,he allot 
out lands neceflary for the maintenance of the ſame , and 
thoſe that ſhall attend on Gods ſervice in the place:and that 
Biſhops be not non-refidents in their Churches. 

That all ebey the wed 0 es, whether the cauſe be 
Civile or Criminall they judge in; and that the cauſes be 
exainined before:them withant reſpeR of perſons, and in 
what fort the Proces is to be framed againſt ſach as be pre- 
ſent, and how againſt thoſe that be abſent. jo 


| SE CT. 79. 
' What #« the matter of the ſixth Collation. 


He fixth Collation ſheweth , by what meanes children 
rllegitimate, may be made legitimate, that is, either by 
the Princes diſpenſation;or by the fathers Teltament,or by 
making inftruments of marriage betweene the Mother and 
Father of the children,ſo that the Mother dienot beforethe 
perfeQing of them , or that ſhee live riotouſly with other 

men, and ſo. make her ſelfe unwortby to be a wife. 
. That Noble perſonages marry not withour inſtruments 
of Dowrie, and ſuch other ſolemnities as are uſually in this 
e ; F. bebalfe, 
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behalfe ; that is, that they profeſſe the ſame before the Bi- - 
ſhop, or miniſter. of the place, and three or foure witnefſes « 71, ..;... 
at the lealt, and that a remembrance thereof beleft in wri- 1:phemy was 
ting, and kept with the Monuments of the Church ; but fo odious to 
that it ſhall not be needfull for meaner perſons to obſerve: the Emperour, 


the former ſolemnittes. | I "ghar hethoughe 
R God would ne- 
Thar fach as were indebted to the Teltator, or they to ye, (uffer a blaſ- 
whom the Teſtator was indebted , bee nor left Tutors or phemerto goe 
Guardians to their children; that if any ſich be appointed unpuniſh:d; 8 
2 Tutor,a Curator be joyned to him to-have anoverfight of f® _ _— 
his dealing: that. Tutors or Curators are not bound by Law - 07 ns dis 


to let out the Minors money , but if they doe, the interelt 5ifired with fa- 


ſhall be the Minors;& the Tutor ſhall have every year two wines,plagues, 
andpeliilenccs: 


moneths to finde out ſufficient men, to whonmhee may let? Fe ee 
the money out to hyre, forthat itislet'outat his perill: that; 1 —_—_ Rs 
if the Minors ltate be great, ſo'that.there.willbe a yearely videch rg 
profit above his finding, the Tutor ſhall lay up the reſidue blaſphemer 
for aſtock againſt he comes to age,or buy land therewith,if mon uncergoe 
he can finde out a good bargaine, and a ſure title: but if the _ af 
childes portion be ſmall,ſo that it will not finde him, ther if chou mecreft 
the Tutor or Curator ſhall diſpoſe of the Minors ftate,as he (ith Chr 3/6- 


would diſpoſe of his owne, to which alfo hee is bound by Pome ) a man 
oath, ' blaſpheming . 


- | £4  (tmovy aurs FP 
How ſuch inſtruments asare inrolled before Indges,con- luv, ovrenoy 


cerning matrers of borrowing or lending and fuch'like , a77 754va,c- 
may have credit: how men may ſafely bargain either with «oy Ts Ti 
writing or without writing, if themſelves be ignorant men; Xx, )« ms 
and ofthe compariſon of Letters, & what credit there is to ha he _ 


be given to an inſtrument, when the writings and witneſſes the care, give 


doe yarie among themſelves him a daſh in 

Ofunchaſt people, and ſuch as riot againſt nature, whoſe the mouth, and 
puniſhinent is death. anQifie thy 
hand with a 


Of ſach as deſpitefully, on every light trifle , ſweare b I 
God, and * blaſpheme his holy name,againſt whom Aſo b CE :- 
provided:the ſentence of death © & | 1; Hom 1, ad Pop. 


{That the Inſticts of Peace, or other Officers to that ur- Mat war 
p 14 4 O,fe Pf, 


poſe appointed; ſpeedily diſpateh'the bulineſſc of thoſe\,5;; 
| Ia " ns 


Wonder 4 Does Ge. _ 
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which are oftlieir:;juriſdiction : that ſtch as comeas iran 
gers and forreiners out of other Countries, having no jult 
cauſe of their comming, be ſent back againe with their ſub- 
ſtance, to ſuch placesas they came from ; bur if they be 


idle vagabonds and rogues , or other like valiant beggers, 


they either drive them out of the place,or compell them to 
labour : yet evermore having regard to provide for ſuch as 
are honeſt, poore, old, lick, or impotent. 

That Clerks be firſt convented before their Ordinarie , 
and that the Ordinarie doe ({peedily end the matter , that 
they may not be long abſent from their benefices: and that 
they be not drawne before temporall ſadges,unlefle the na-_ 
ture of the cauſe doe ſorequire it, as that it be a meere cis 
vile cauſe, or a criminall cauſe, belonging wholly to the 
Temporall court; wherein, ifa Clerk ſhall be found guil- 
ty, he ſhall firſt be deprived from his miniſterie, and then 
{hall be delivered over into the Secular hands : but if the 
crime be ſolely Eccleſiaſticall, the Biſhop alone ſhall take 
knowledge thereof, and puniſh it according as the Canons 


doe require. | 


That where one dyeth withontijflae,leaving behind him 
brethren of the whole bloud, & brethren of the half blond; 
the brethren of the whole bloud have the preheminence 1n 
the lands and goods of the deceaſed,before the brethren of 


_ the halfe bloud, whether they be of the fathers ſide,or-the 


mothers lide. | 

"That no man make Armour, or fell it, without the Prins 
ces leave, unlefle they be knives or other ſach like ſmall 
Weapons. 


$4 SE,C T.- 8. | 
what i the matter of the ſeventh Collation. 
Hat proofe by:witneſſes was deviſed to that end, that 
the truth ſhould not be concealed;and yer all arenot fit 
to'be witneſſes; biit fack alone as ate of honeſt name and 


Tameandare withourtall fuſpition of love,hatred,or corrup» 
þ | .” tions 


and Fcclefiaſticall Law. Gr 
tion ; and that theirdiſpoſttions be: put in weiting;, ther 
after the witneſſes be publiſhed , and their difpolitions be 
knowne, there be no more produttion of witneſſes, un- 
lefſe the partie Fweare thoſe proofes came anew unto his 
knowledge.  - 
If Parents give profuſely to one of their childreni, the 
other notwithſtanding ſhall have their lawfull porttons;un- 
lefle they be proved to be unkind towards their parents. 
That women,albeit they be debtors or creditors,may be 
Tutors or Curators to their children ; and that there is not 
an oath to be exaRted of them that they will not marry:a- 
gaine, ſo that they renounce their priviledge granted unto 
them per Senatus conſultum Velleian;and performe all other 
things,as other Tutors doe. | 

That Governours of Provinees are not to leave their 
charges,before they are called from thence by the Prince,o- 
therwiſe they incurre the danger of Treaſon. 

That womens Dowries have a priviledge befareall other 
kinds of debt ; that what Dowrie a woman had in her firft 
marriage, ſhee ſhall have the ſame in her ſecond marriage, 
neither ſhall it be lawfull for her father to diminiſh ir, if it 
returne againe unto his hand. 

That a man ſhall not have the property of his wives dow- 
ry,neither a woman the property of that which isgiven her 
before marriage , but the property of either of them ſhall 
come unto their children, yea though they marry nor again. . 


S E C "Fa Je 
' What 7 compriſed in the eighth Collation. 


V : FT Ils or Teſtaments,made in the behoafe of children, 


V V Rfandgood, how ever imperfeRt otherwiſe they 2*7Hamenr,] 


omperfet. S 


are, but they are not availeable for itrangers (bur ſtrangers ,;!, pies 


are they which are not children)neither mattereth it whe- 
ther the Will or Teſtament be writ by the fathers hand:on= 
ly,or by ſome other body by his appointment;and as the fa--- 
ther divideth the goods among the chidibun, ſo.they are ta 
have their parts: = © ot 


De hared. 4b 
#nteſtat, S Ss 
q 4 Autem, 


6S- 4 Vie Ip. of the C ivile b, 

Of Herettcks, and that ſuch are Hereticks, which doe re-- 
faſe to receive the holy Communion at the Miniſters hand, 
in the Catholick Church: Thar Hereticks are not to be ad-- 
mitted to roomes and places of honour, and that women- 
Hereticks may not have ſuch priviledge as other women 
have in their Dowries. a OT 

That is called Marrinersuſurie, that is wont to be lent to 
Marriners,or Merchant-men, ſpecially ſuch-as trade by ſea; 
which kind of lending, the Law calleth paſſage- money, in 
which kinde of uſurie, a man cannot goe beyand the 100. 

og © : : Hp "5 ARES: x | . 
"That Churches enjoy a 100. yarſs preſcription. 

That ſuch things as are litigious , during the controver- 
fie, arenot to be ſold away. Alitigious thing,ts that which 
1518 {ute betweene the plaintife aud defendant. 

That while the ſate dependeth , there be no Letters or 
Edi& procured from the Prince concerning the cauſe in 
queſtion,but that the cauſe be decided according to the ge- 
nerall Lawes in uſe. 

That in Divorces, the children be brought up with the 
innocent partie, but at the charges of the nocenr; and that 
Divorces bee not admitted , but upon cauſes in Law ex- 
preſſed. 

That no woman, whoſe husband is in warfare,or other- 
wiſe abſent, ſhall marry againe,before ſhe have certaine in- 
telligence of the death of her former husband, either from . 
theCaptain under whom he ſerved, or from theGovernour 
of the place where he died; and if any woman marry again 
without ſuch certain intelligence, how long ſoever other- 
wiſe her husband be abſent from her, both ſhe and he who 


' married her, ſhall be puniſhed as adulterers; and if her for- 
' mer husband after ſuch marriage, returne back againe, ſhe 


ſhall returne againe to her former husband , if hee will re- 
ceive her, otherwiſe ſhe ſhall live apart from them both. 
If any man beat his wife for any other cauſe , than for. 
which he may be juſtly ſevered or divorced from her , he 
ſhall for fuch jnjuric be puniſhed, : 


and Eccleſiaſtical Law. 63 
-: Tf any man conceive a jealoufie againhhis wife, as thar 
ſhe uſeth any other man moore familtarly than is meete ſhe 
ſhould, let him three ſeverall times admoniſh him thereof, 
before three honeſt and ſub(tantiall men ; and if after ſuch 
admonition hee be found tocommune with her, let him be 
accuſed of adultery before ſuch a Indge,who hath authori- 
ty to corre ſuch offences, | PE 


SE CI, 10s | 
that «© the matter of the ninth Collation, 


Ti e ninth & laſt Collation conteineth matter of ſucceſſi- 
on in goods, that as long as there be any Deſcendent,ci- 
ther Male or Female, ſo long neither any Aſcendent,or any 
Collaterall can ſucceed;and that if there be no Deſcendenr, 
then theAſcendentbe preferred before the Collateral,unles 
they be brerhren or ſiſters of the whole bloud, who are to 
ſucceed together with the Aſcendent ; but in Aſcendents, 
thoſe are firſt called which are in the next degree to the de- 
ceaſed,then after thoſe which are in a more remote degree: 
that in Collaterals all be equally admitted, which are in the 
ſame degree,and of the ſame Parents, whether they be male 
or female. 
That the lands of any Church, Hoſpitall, or other like 
Religious place,be not ſold, aliened,or changed, unles it be 
to the Princes houſe, or to, or with anotherlike Religious 
place, and that in equall goodneſle and quantitie,or that it 
be for the redemption of Priſoners:and that they be nor let 
out to any private man more than for 3o. years, or 3. lives 
unleſſe either the houſes be ſo ruinated,that they cannot be 
repaired without great charges of the Church,or other re- 
ligious honſes, or that it be overcharged with any debt or 
duties belonging to the Exchequer,and thereby there com- 
meth ſmall revenue to the Church,or Religious place there- 
out; in every of which caſes it is lawfull to let out the fame 
for ever, reſerving a yearly competent rent, and other ac+ 


knowledgement of other ſoveraignty therein. 
| | ! That 
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"That the holyweſlcls of the Church be not ſold away:un- 
lefle it be forthe ranſaming of Priſoners,or that the Church 
be indebt;ia which caſe,if they bave more holy veſſels than 
are neceſlary for the ſervice of the Church , they may ſel 
thoſe which are ſuperfluousto any other Church that nee- 
deth them, or otherwiſe diſpoſe of them at their pleaſure 


for the benefit of the Church, or other holy 'place whoſe 


they are, 

Where Uſurie in proceſſe of time doth double the prin- 
cipall, there Ufurie for the time to come doth ceaſe , and 
thoſe particular payments which afterwards do follow are 
reckoned in the principall. 1's F* 

W hat kinde of men are to t= choſen Biſhops, ſuch as are 
ſound in faith, of honeſt life and converfſation,and are lear- 
ned,that ſich as chuſe them, ſweare before the choyce.they 
ſball neither chuſe any for any reward,promiſe, friendſhip, 
or any other ſiniſter cauſe whatſoever, but for his worthi- 
nefſe and good parts onely. 

That none be ordained by Symonie, and if there be, that 
both the giver, taker,and mediator thereof be puniſhed ac« 
cording to the Eccleſiaſticall Lawes, and they all made un- 
i + ak to hold and enjoy any Eccleſiaſticall living here- 
a fere 

That if any at the time ofanyBiſhops elefion,objeR any 
thing againſt him that is to be eleRed, the eleRion be ſtaid, 
till proofe be made of that which is objected by the adver- 
ric againſt the party eleRed , ſo that hee prove the ſame 
within three Moneths; & if any proceeding be to the con- 
ſecration of the ſame Biſhop in the meane time. it is void. 

That the Biſhop after he 1s ordained , may without any 
danger of Law , give or conſecrate his goods to the uſe of 
the Church,where he is made Biſhop,and that he may give 
{ach fees as are due to the eleQors by law or cuſtome. 

That Clerks be not compelled toundergoe perſonall fun- 
Rions, and ſervices of the common-wealth, and that they 
buſfie not themſelves in ſecular affaires , and fo thereby be 
drawn from their ſpirituall fanRion. bs 

o at 
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and Eccleftafticall Law. _ 657 

That-Biſhops for no matter or cauſe bee drawne before 
a temporall ſndge, without the Kings ſpeciall commande- 
ment, and if any Tndge preſume to call any withour fach 
ſpectall warrant, the fame is to loſe his office, and tobe ba- 
niſhed therefore. 

That no Biſhop abſent himſelfe from his Dioces with- 
out urgent occaſion,or that he be ſent for by the Prince,and 
if any doe abſent himſelfe above one yeare,that he ſhall lack 
the profit of his Biſhoprick, and be depoſed from the ſame, 
if he returne not again within a competent time appointed 


for the ſame. 
What manner of men are to be made Clerks, ſach as are 


learned,and are of good Religion,of honelt life and conver- 
fation,and are free from ſaſpition of incontinencie: that no 


* Miniſter be lefſe than 35 yeares of age, and that no Deacon 


or Subdeacon be under 25. that all Clerks and Miniſters be 
ordeined freely. 

If any build a Church,and endow the fame, that he may 
preſentaClerk thereto,ſo thathebe worthy to be admitted 
chereto: bur if he preſent an unworthy man, then it apper-. 
teineth to the Biſhop to place a worthy man therein. | 

If any Clerke be convicted to have ſworne falſely, hee is 
to be deprived of his office, and further to be puniſhed at 
the diſcretion of the Biſhop. 

That Clerkes be convented before their owne Biſhops, 
and ifthe parties litigant ſtand to the Biſhops order, the Ci. 
vile Judge ſhall put it in execution : but if they agree not 
upon the judgement, then the Civile Indge is to examine 
it, and either to confirme or infirme the Biſhops order,and 
if he confirme it, then the order to [tand, and ifnor, then 
the party grieved to.appeale. 

If the cauſe be criminall, and the Biſhop finde the party 

uilty, then the Biſhop is to degrade him,and after to give 
bim over to the ſecular power : the like courſe is to be 
held , ifthe cauſe bee firſt examined before the temporall 
Tudge, and the partie found guiltic , for then he ſhall be 
{ent to the Biſhop to be a: and _— _ 
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| "If view of the Civile 
be delivered td the fecular powers to-be puniſhe& 

. That Biſhops beconvented before their Metropalitans, 
-*Ehat ſuch as imSermon time doe abuſe, or injure the. Bi= 
(hap, or any Clerk inthe Church, being at divine ſervice, 
be whipt, and ſent into baniſhment :' Bur if they trouble 
thereby the divine ſervice it ſelfe,they-are to dye the death 
for the ſame. 
:'That Lay-men are not to ſay or celebrate divine Service, 
withour the preſence of the Miniſter , and other Clerkes 
thereto required. 

That ſuch as goe to Law, ſweare1n the beginning of the 
fuit,that they have neither promifed,or will;give ought to 
the Judge, and that uſuall fees be taken by the Advocates, 
Counſelours, Procters, or Attournies, and wf any man take 
more than his ordinary fees, he ſhall be pnt from his place, 
" practiſe, and forfeit the foure.double of that he hath ta» 

EN. 

That the 4. generall Councels be holden as a Law , and 
that which is decreed in them, ; 

That the Biſhop of Rome hath the firſt place of fitting in 
all aſſemblies,and then the Biſhop of Conſtantinople. 

- That all Clergy mens pofleſſions be difcharged from all 
ordinary and extraordinary payments , faving from the re- 
pairing of Bridges and High- wayes, where the ſaid poſſef- 

fions doe lye. | 

That no man build a Church, or holy place, withont the 
teave ofthe Biſhop, and before the Biſhop there ſay Ser- 
vice, and ſet up the ſiene of the Crofle. 

' Thatno man in his owne houſe ſuffer Service to be faid, 
but by a Miniſter allowed by the Biſhop , under. paine of 
confiſcating of the houſe , if it'be the Lord of the houfe 

that preſhmeth to doe it , or bantſhment; if it be done by 
the tenants $, .- 

' Tfany bequeathany thing to God, it is to be paid to the 
Church where the Teſtator dwelled. — 
 Ifany deviſe by his laſt Will-a Chappell; or Hoſpitall to 
be made , the Biſhop is to compell the Executors _ per= 
7 - orme 


forme it within five yeares after the deceaſe of the Te- 
ſtator ; and if the Teffafor ham any gbvernour, or poore 
thereto, they are to be admitted, unleſſe the Biſhop ſhall 
finde them unfit for theroome. - * 
That the. Biſhop ſee ſuch Legacies performed , as either 
_ given for the redemption of priſoners,or for other god- 
uſes. EN — 
"Thar Maſters of Hoſpicals anke an account of thei 
charge, in ſuch ſort as Tutors doe. Re of 
Thar (ach as lult againſt nature ,' and ſo become brutiſh,: 
receive condigne puniſhment worthy their wickedneſle. 
. That ach as make Eunuches, themſelves be made-Eunn- 
ches, and if they eſcape alive,rheir goods to be forfeited tor 
the Exchequer, and themſelyes be 1mpriſoned all the dayes 
of their life. i _ » 
| Such as.by force ſteale away women ; themſelves, and. 
ſach as are their abetters and helpers, are to dye therefores 
and that it ſhall not be lawfull for her thar'is carried away; 
to marry to him that doth carrie her away : and that-if 
her father doe give his confent to ſuch marriage, he is tobe 
baniſhed:butit ſhe marry him.withour her fathers conſent; 
then is ſhee not to take benefit by her fathers Will, or any 
other thing that 1s her fathers. | | 
Theſe, and ſundry matters of great importance, and ne» 
ceſlarie for the well governing of a Common-wealth, are 
conteined in the Authenticks, which I paſſe over with drie 
foote,not becauſe they are not neceflary to be knownegbut 
becauſe I would not cloy the Reader even with thoſe 
things which are good. | 
«All theſe workes are the labour of 7«ſt5n1an,ascither ga» 
thered together by him out of ancient Lawyers books, and 
ſxch Emperours decrees, as went before him,or elſewhere 
decreed and ordeyned by himſelfe., as-matter and occaſion 
offered it ſelfe ,-and the youngeſt of them is neere eleven 
hundred yeares of age, that is, within 500. yeares after 
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' That the laſt Tome of the Civile Law is the Feades, | 


and what they are, 


47 
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e228 He lalt Tome of the Civile Law is the Feudes, that 

22 is the bookes of Cuſtomes and Services that the 
Ez» ſubjet or vaſſall doth to his Prince , or Lord, for 

fieh lands or fees as he holdeth of him. 

This peece of the Law, although it was not much inuſe 

in the old Emperours dayes,yet 7»ſtiz:an himſelfe ſeemeth 


to acknowledge them in his Novell conſtitutions, calling 


them 27i«, and thoſe which are more carefull to ſecke. 


ont the beginning of them, bring them, ſome from the an- 
cient Clienteles or retinews the ancient Romans before 
Chriſts time had , as Bader doth ; ſome other from 4- 
texander Severn time , who, as Lampridiue in the life of 
eMlexander ſaith , gave ſich lands as hee wonne out of 
the Enemies hands, to his Lords Marchers, and his ſouldi- 
ers, that they ſhould be theirs, and their heires for ever, 
ſo they ſhould be ſouldiers, neither ſhould they come at a- 
ny time to the hands of any private man, faying , they 
would more laſtily ſerve, if they fought for their owne 
Jand; which opinion commeth next to the ancient border- 
grounds of the Romans , whereof there js a title in the e- 
leventh Booke of the Code, De frnde Limitrophs,that is, 
of Border-ground : Others referre it over to Conſtantines 
time the great , who enacted for the benefit of his ſoul- 
dicrs , that ſach Lordſhips and lands as before time they 
had:their wages out of,ſhould paſſe over unto their heires, 
and be appropriated to their familie, or ſtock, ſo thar they 
_ and maintamed continually a certain number of ſoul- 
1ers. - PE lc 2 
From whence ſoever it deſcended, this is certaine,that it 
came very late to be a particular volume of the Law it 1 
Hp - 
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and Fcclefiaſticall Haw; 69 
The compilers or gatherers together thereof, were Obertns See for the oric 
de Horto, and Giraldus Compageit, two Sehatours of Mil. ginall of the 
laine, who partly out of the Civile Law, and'partly out of aqua 1 
theCuſtomes of Millaine drew the fame,but without forme 5;; prom ene 
or order. c | Ds 2 * meaniGloſlarie. 
The word it ſelfe is a barbarous word, but had his origi« 
nall, notwithſtanding, as 7fidore ſaith, from'the:word Fa. 
a, being a good Latine word, and ſo is to be interpreted 
tanquam Fedam, that is, as a thing covenanted betweene 
two : Others deduce it from the word Fes, as it were in 
Latin Fidewm, and by a more pleaſant pronunciation Few- 
dum; whereupon fach as are Feudataries to others, are 
called in Latin F:deles , becauſe they owe faith and allea- 
geance to ſuch whoſe Feudataries they are, who in the 
Lombard tongue are called Vaſlals« Beſides, Fealtie, which 
ſome call Hominium,. by the Feudilts is tearmed: Homage : 
for the nature of a Feude is this, that it draweth with 
it faith and homage : ſo that ſuch as are Feudataries,, or 
fee-men,profeſſe themſelves to owe faith to ſuch,to'iwhom 
they are 1n fee, and that they are his men ; inſomuch, as 
when a fee-man dieth, his heire doth make faith,and'doth 
his homage to the Lord, as 1s well ſcene both in the 
Lords Spirituall and Temporall of this Land , who both 
in their creation , and alſo in their ſucceſſion one after 
another ſweare an-oath, and doe their homage to thkir 
Soveraigne , and doe pay other duties'which are Sym- 
bols and ſignes of their ſubjefion to their Soveraigne : 
And for others that are under the degree of Barons, and 
yet are fee-men unto the King , and fo doe not-manuell 


obedience unto his Majeltie , they. pay yearcly fſome- 
thing in reſpe& of their homage , accotding, to che 


quantitie or qualitie of the fee or tenure they hold of the 
Prins: EE: _ | | 4 
A Feude in Engliſh may be called a Tenure, which cau- 
ſed Littleton, when he treated of Feuds, ſo far forthas they 
are here in uſe in England (ſich as are alt thoſe which are 
called in LatinFewda RE Fenda A a 16 
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+: of View of the Cirvile 


7d 


| by Juſtiriev ance whichareby the Lawes of the land, 


to:his Lord, his heires and ſuccefſours, for 
lands , or hereditaments , and doe him cither ſervice in 


 tearmed by themapesof Knights-ſervices,and.Eſcuage) ta 


'toa man at the Will of the Lord, or Soveraigne,or for the 


Fendataries owne. hfe, or £0 him,or his heires for ever,un- 
der conditiori, that hei& hishyires in caſe where the Feude 
is perpetuall, doe acknowledge the giver and his heires to 
be their Lord and Soveraigne, and ſhall beare faith and al- 
leageance unto him and his ,. forche faid Tenure, and 
ſhall.dae fach ſervice t6-him and his for the ſame,as is be« 
Bo them covenanted, vr is prope to the nature of the 
ERIN | £6 | 


| CYOST © 
That Feuds are cither Temporill or Pergetuall, and how, 


F So ſomeare Temporall, ſome other are Perpe- 
kd tual :;: - nh» 

Temporall Feuds axe thoſe that are given , cither for 
terrhe of a mans life ,. or for, yeares , 'or at the Will of the 
Lord , for fome ſervicedone., or tobe done; fiich as are 
Annuities given to Lawyers for counſel], Penſions given to 
Phyſitians for rheir adviſe, Stipends to any Teacher of 
Avs and Sciences , Fees for keeping of Towers and Ca- 
ftles; called by, Feudiſts Caſta/ia, and is by Littleron called 
Caltle-ward,although by him it is taken for a ſtate of inhe- 
.._ :Perpetuall Feuds , are Tigats which a man hath by grant 
Genres: Soveraigne >. or chiefe Lord of the ſoyle or ter= 
ritoric ,;to have, hold ,-uſe ; occupie,, and injoy honours, 
miannors; lands, tenements, ,or hereditaments, to him and 
his heires for ever, upon condition that the ſaid vaſſall or 
partie , his heires and ſucceflours, doe Somage and fealty 

uch honours, 


Ware , according as tis covenanted betweene the Lond 
- 


ani Becleflaſticalh£ w. wr 
and his vaſſall, or ſuch other'ſervice ee Hiomarare of his te 
nure doth require, or if he faile therein, he ſhall either fiitte 
ſome other in his roome to doe.the fame, or elſe pay a cer- 
taine ſumme of money in liea thereof. 

Akhough this: Tenute. by the: firſt creation thereaf be 
perpetuall, yet that'the ſoveraignty thereof ſhould nor ſtill 
remaine unprofitable tothe firlt Lord , the whole benefie 
thereof going continually to the vaſſall or renart;it isprod 
vided, that the Soveraigne or chiefe Eord the firſt yeare;, 
the heire or ſticceflour of the vaſſall comes'urito his land, 
ſhall have the whole revere of his livelyhood for that - 
yeare,,: or a certaine ſumme of money ir token of the re- 
tarne thereof unto the Lord, and'the redemption thereof 
made againe by the tenant, which by the Law ofthe Novels 
is called «#g/tnx0y , and is well nigh the ſame that wee calf / 
livery, which every heire that holdeth in Knights ſervice, 
facth out before hee take poſſefiion of his land, as heire to 
his Anceſtours. | 5 

This Tenure is either gotten by Inveſtiture,or by Succef- 
ſton. 
Inveſtiture is the fame that wee call Creation, and is the Inveſtiture, 
Primier grant of a Feude or Tenure to any, with all rights Wt £16. 
and ſolemnities therero belonging, wherein the homager, 
or feodatarie for the moſt part upon his knees promiſettr 
faith and allegeance under a folemne oath unto his Lord, 
and his ſacceſſours. Ee II | 

Succeſſion is , wheteby the eldeſt fonne ſitcceederh the: Whar is Suc- 
father in his inheritance , and if he faile and haveno iflte, <fion in the 
then the next brother, and fo in order facceſſively; and if —_— 
there be no ſorme, then the next heire male', and'if there + 
be no-heire male; thth the land eſtheatsunto the Lord; ! - 

For the Lambards, from whom the Feuds 'firfttame , or -- 

at the leaft were chiefly derived from ther, direfting, all 

their policie as the Lacedemons did , to mattets of warre, 

had no feminine Feuds among them, bot after by proceſſe* 

of time , thete were treated. as well Fethinine Fenrdes as 

Maſculine Feudes, infomnch, as where WE Iifhe 
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72 A vitw of the.Civite - 
male to put them ftom ir, women did ſacceed in the inhe- 
ricance. ' he 


'$SDET. 


O Fendes Regal and not Regal Leige and not Lezge, 
4 =o how Fendes yy be loſt. : 


F Feuds, ſome are Regall, ſome not Regall : Regall 
Þo are thoſe which are given by the Prince onely , and 
cannot be given by any inferiour. 

Of theſe, ſome are Eccleſiaſticall , as Archbiſhopricks, 
Biſhopricks, and ſuch like : Others are Civill or Tempo- 
rall , as Dukedomes, Earledomes, Vicounts, and Lords, 
who by that, are diſtinguiſhed from the reſt of the people, 
that they have the conductirg of the Princes Armie at 
home, and abroad, if they be thereto appointed, and have 
right of Peeres in making of Lawes, in matters of tryall, 
and ſuch other like buſineſſes. | 

Not Regall are thoſe which hold not immediatly of the 
Prince , but are holden of ſuch Eccleſtaſticall or Civill 
States which haye had their Honours immediatly ftom the 
Prince. | | 
Beſides of Feudes , ſome are Leige, others not Leige ; 
Leige Feuds, are they in the which the vaſſall or feodatarie 
promiſeth abſolute fealtie or faith to his Lord, againlt all 
men, without exception of the King himſelfe,or any other 
more ancient Lord to whom beſides he oweth alleageance 
or ſervice, Of this ſort there is none in this Realme of 
| -- England, but ſuch asare made to the King himſelfe, as ap- 
Salve te Fey peareth byZiteleron inthe title of Homage, wherein is ſpe- 
gue je dey 4 7: call excepted the fajth which the Homager oweth to his 
Roy. Littleton, Lord the King. 


tir, Homage, Feudes not Leige, are ſach wherein Homage is done, 


with ſpeciall reſervation of his faithand alleageance to the 
Prince and Soveraigne. 
Of ſach as are Vaſſals or Leige-men,ſame are called YVa!- 
Vaveſors, waſores majores ; others Valuaſores minores, Valvaſores 
PET EENED tO OTE Ares +a 
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majorerare ſach axhold ronymes oftheftate under the Em- + 
perour or King; (asare the degrees of Honour before-named,; 
and are called Peeres of the:Land) who onely giveeNobilitie;:; 
Valvaſores minores.are thoſe which areno Peeres of the Land, 

and. yet have a preheminenceabove the people, and are, asit - 
were, in a middle Region-betweene the people and the Nobi.. 
licie,ſuch asare Knights,SquiresandGentlemer: bt 

'The Feuds are loſbby ſthdryWwayes;by default of iſſue of hiny' 

to whom it was firſt given ,: which they call eAperinre feods; © © 
by ſurrender thereof, which by them is termed Refrario feods;. 

by forfeiture;and that was in two fortseitherby notdomgthe 
{ſervice that his tenuredid require, or by committing ſomevik-. 
lainous a againſt his Lord-, a$ in conſpiring his Soveraignes . 
death, defiling his bed, ordeflowring his daughter,or ſome o- 

ther like a&treacherous to his Lord, 8 unworthy of himfelfe. 


— 


CHAP, V- 
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What the Canon Law #@ in generall: What the Decrees ara, - 
and of how many parts | 


MINRND fo much of the Civile Law,8& the Books thereun- 
© 0&8 £0 pertaining. Now it followeth,that I doe in like or- 
ez der ſpeak of the Canon Law , which is more hardl 
thought upon among the people,for that the ſubjeR thereo 
in many points, hath many grofle and faperſtitions matters u- - 
ſed in the time of Papiſtrie,as of the Maſle, and ſuch other like 
trumperie; and yet there are in it beiide,, many things of great 
wiſedome, and even thoſe matters of ſuperſtition themſelves, 
being in a generality, well applied to the true ſervice of God, - 
may haye a good uſeand tpi, | 
The Canon Law, hath hisname of the Greeke word Caner, What is the 
which in Engliſh is a Rule,becauſe it leads a man ſtraight, nei- Canon Law. 
ther drawes him onthe onefide or the other, but rather corre- 
Reth that which is ont of Levell and Line. - 4 re 
The Canon.Law.-conſiſteth partly of certaine Rules , takety 
out of the holy Scripture,partly o --_ writings gf the ancient 
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Fathers of the Church, partly. ofthe-ordina 


| inaneesiofgencrall 84 
provincial Conneels,, partly ofthe Decrecs of Pajics of for-. 


mer ages  Otthe Canon Law-there are two principall parts, 
the Decrees b- 4: The Decrees are Eccleſiakticall © 


conltitntious, made by the Pope and Cardinals, at no mans ſuir, 
& arecittier Rules nerds Scriptyre,or Sentences.out. 


What is thean- of the ancient Fathers, 
66g © 1b, Were firtbgathered by/1vs, Bi of Carnat, wha lived 
ve:re the Au.. in the time of /-hexthe 2. about the yoare of our Lord God. 
thors chatcom- 1144+ but after ward poliſhed &perfeted by Gratsax, a Monk 
piled th:ms© of the Order of S; Banner, inthe yeare-* 1149, andaltowed: 

Rb EE Ls oviendrdior Text. - 
econ e | 4. Bd , 
De viraill-f. OFalbthe ſeverall Volumes of the Canon Law; the Decrees 
Cath, thitG4- are choancienteſt, as having ther beginning from rhe time of 
Worke at Bene. Corſtantize che great, the firlt Chriltian Empergur of Rome, 
zi4, inthe Mo- Who firſt gave leave tothe Chriſtians freely to aſſemble them- 
naſterie of 5. ſelves together , and to make wholſome lawes for the well 
_ In 27- government of the Chyxch, The Decrees are divided into 
ves decrenche thees parte, wheraf the fcſ reacherh of the origenand begin- 
year 2151, Be/. ning of the Canon law , and defciibeth and ferreth our che 
larmine to re- rights, ren, A rees of CAT, perſons , nd "og 
their eleftions, ordinations, and offfces , and:(tan- 


concile the dif- qyarmer-0 
ference , lth; goth of one hundred'and one diſtinRions, | 


char Gration - The ſeeond part ſetterh one the cauſes, queſtions, andan- 


work accordia2 ſwers of this Law, which are in-mumber. 36. and are full: of 


to the firſt ac- grant varietic, wifdome ant delight, 


$ 5 


count, and fi- © The third and/latipart; conteineth matter of conſecration of . 


_ oboe. All facred things, as of Churches, bread and'wine in-the Sacra- 

cond. ment , whac dayes- and Feaſts the Primitive Charch uſed for 
thereeciving thereof, of rhe miniſtring of&he Sacraments in 
Baptiſme, and the uſe of impoſition of h 


- -_ wy 


outunder fivediftin@ions. 
| SEGT # 


What the Decretals are,and how 1PAny pATES. they camprehend. I 


To Decreedlsare Thnonicall Epiſtles, writter either by the 


fuir 


or-Deerces.oÞ Councels. Fhe Decrces: 


,: whoſe Canfeffor hee:was, to beread. 


ris, all which ſer- 


'Pope alonejonby elſc Pope and'Cardinalb;at the-inftance or- 


_—— CT. 


by the greater Governours of the Church, asnamely, 

ſhops,Biſhops,& ſuch like, come nntothetr room, Which was: 

mm rwo forts, according as the parties place or degree was whe _ 

he was called untothe room,as if he weretthder the degree of 

a Biſhop, & wascalled to be a oy, otbcing aBiſhop, x , 
| On 2 9.” calle 


ſuit of ſome one or more for the ordering'andl determiningof 
ſome marter in controverſie, and have the authoritie of a law 


in themſelves. DT > 
_ -Ofthe Decretals there be three Volumes, accordine to the 


number ofthe Authors which did deviſe and publiſh them, 


The firlt Volume of the Decretals was gathered together by 
Rayonndue.Barcinine,Chaptain to Gregory the ninthathisthe 
ſaid Gregories commandement;aboutthe yeare 1 231-and pub- 
liſhed by him'to be read in Schooles, and ufed for Law in atl 
Ecclcfiatticall Courts. The fecond is the worke of Zonifuce 
the eighth, methoded by him abour the year 1298 by whichriss 
tice added ſomrhing tothe ordinance of his Predeceſſours, ſb 
he tooke away many things that were ſuperfluous and contra- 
ric te thenfſelves, and reteined there(t. Thethird Volume of 
the Decrerals, ure called the Clementines, becauſe they were 
made by Pope Cement the fifth of that name, & publithed by- 
him in the Councell of Yee»xa about the yeare of grace 1308, 

To theſe may be added the Extravagants of John the xxij. 
& ſome other Biſhops of Rowe,whoſe authors are not known, 
and are as Novell conſtitmtionsunto thereft, | 


that ts contained in the firff Booke of the Decretals, 


ÞY=? of the former Volumes of the Decretalswe divided 


imo five Bookes , and .containe, ina manner;di and the 8 


fame tits; whereof the firſt in every vEthem;'is thertifle of 
the bleſſed Trimtie, and of the-Carhotick ſaith, wherein is ſer 
downe by every of them x a mo behefe, diversin words, 
but all one:infubſtanceywith theancientSymbols, of beleife of 
tic oktOrthodoxetorCatholkkeChurch, : * ff 
Secondly, there commeth in place the treatie of Reſcripts, 
Conſtitutions & cuſtomes, & the authority ofthem, & when 
they are to be taken for Law:after followeth the means us 
. Afchbt- 


Ut III y/ WE LE 


> EnIort Ima Sur, Las ck SAEED OI YG 
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_ ved, having firſt 


__ thezth-ceane of 
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called toibe an Archbiſhop,or to be the Pope himſelfe, he was 
* The old R,. $Ereto to be clefted by the Deane and Chapter of the Church 
mans inftitureg Where he was to be Biſhop ; or by the Colledge of the Cardi- 
three yearely -nals in the Popedome ; bit if hee were already a Biſhop or an 
Solemuiries in Archbiſhop, & were tobe preferted unto any other Biſhoprick 
_ ore -_ * or Archbiſhoprick, then'was he.to be required of the Church, 
"ar 4% *h. he was deſired unto and not ele&ed, which in the Law was cal 
Earth : Theſe: led Poſtalation;after Poſtulation followed tranVation by the ſu- 
alſo cheRomith;periour; to.the See.to:which hee was poſtulated or required: 
Church obſer-.aRer EleRion followed: Confirmation & Conſecration'of him 
oferates -thatwaseleRed , whichboth'wereto be done ina time limi- 
heir Cperſtt — by the Canons, otherwiſe the party elected loſt his right 
on,and direted tNereins. : | 
them to a more, Biſhops and.other beneficed men, ſundry ttmes upon ſundry 
tacred end. To, ccaſions refigne their benefices , and therefore is ſet downe 
ih:ir Popes (15 What a renunciation or reſignation 1s,who is to renounce,and 
they (ay) added into whoſe hands,and upon what caufes a man may renonnce 
the fourrhywith his benefice or Biſhopwrick:& becauſe under-Miniſters are of- 
re geoe po tentimes negligent in their Cure, that the people, in the meane 
Jewes, in time may not be defrauded of Divine Service,the Sacraments, 
Zech.8,19. and & the food of the word of God;it is provided,that the Biſhop 
fo they were ſhall ſupply the negligence of ſuch Miniſters as are underneath 
called Fejunis him in his juriſdiction: beſides, becauſe holy orders are not to 
94. Theres. be given but by impoſition ofhands, with prayer and faſting. 
Ricucion 2: the * Foure fit times in:the yeare are limited for:theſame 5; where 
firit had many alſo is ſet downe how they are to be qualified-whick are'to be 
other cauſes , grdered,what tryall or examination is to be had of then, what 
for which ſee age they are to be of,and what gifts of body or minde they are 


he $ pon. —oi_ | - | 
Leo Co be endowed withall : what Sacraments may be reiterated, 


Racrionale, but What not: that Miniſters ſonsare not to ſucceetd their Fathers 


in afcer times : Ly "} ESR E0h,. gs Es py. , ; 

at theſe Solemniities,eſpeciall regird was had to the Orcdination of Prieſts & Deaconsgwhich 
had beene formerly performed onely once a yeare,in the Moneth of December,(as Amalarimne 
hath obſerved.) It ſeemerh cherefore ro be otherwiſe,then as Bellxrwmime hath difpured, whoſe 
opinion it ithat theſe Faſts may'de fexche fron the Apoſtles times,and that one of theſe foure 
is mentioned byS,Zuhe in S,Pawls yayage ro Rome, 44.27 though the Syriack Par»phraſt in 


that place plainely ſetteth downe for the Grecke dia 79 x5 F viceav id) mpeAnnvaevars 


17177 NDTYT ND1T TIN gp 59 calling ity a Fait of the Jerwes, not Chriſtians. 
Bur the great and learned Cardinall in his devotion to ſacred Orders, tooke an oportunitte to 
make theſe SoJemnities in eyery dircumſiance Apoſtolicall, 


mn 
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? 
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In thoſe benefices; wherein flier Fathers immediatly before In what man- 
were Paſtors or:Governours, leſt happely thereby there might ner , and with 
be claimed a ftceſſion orinhericance in che: fame : | that ho how much care 
Hondmen ar accountants, men.diſtorted or deformedin: body, OE 
-bigamilts ar tWICe marriet men > bee admitred ra tiely Os have been here» 
Mets 1h tte i Th rf 3 3 <; A859 5203 523 rofore obler- 

Ret PN 05.4; 7 ORs. Oe ved my be 
note? curof the ſecond Councell of Millaine , Ter. 1: Decret. 22, where the Biſlyp is co 
com nand, chat upon che bony before theſe Faſts , P.2rochs non ſolum ſolenne llud jejuni- 


>" 


aim demuncient;verwiherram in ſus antſyu[que corun) þar thidls Eccleſpa ſupplicationes Lita. 


i/d{gne. pre at veligiofevil mth h ibeat vel prifequente fidel:71h milivendne foru, Eccleſiam, 

ſecut marn eft , ohcat ,uur Des ope rmplorata tum Epiſcopas mm toriom Adele batu guibue ordenes con. 
feret Spiritths Santhi lumme illufftretur s tum Hls quibus conferuntar in vite ſanttitate, dettre- 
2a, religiofiſque virturthu profictant. : 

Inch: four h Councetlof Mi{trne is fer dowa out of Leo,the fotme of bidding theſe Faſts 
in the Chorch Qzod ſari orum remporum jatio, fe, and-afterw rds, Quarta rgttur, ſexta fe- 
118 (ff Sabbato jejunemns, frequertes 1m Cathetrals Parochialique Eccleſia ad lttantas Ora- 
Hon?mque conventamut, quo ſacris iis Feras 4. cibo ahſttnenttorss efſe debemus , eo abi» 
daxtions eleem:ſynarum ltberaltate exga Chriſte peuperes effuſrores ſomus ; tum Sabbato ſab 
veſperum orationem Parochralem communem celebremus , qua & pro ſpe falicitatu aterns ad 
quam per fidevs currimus, or pro ſacra ordination? , quiam eo die a Reverendiſiimo Eprſcops 
habers falenne eff , & pro ut commodu gue ſing elorum annorum revalutione conſequimr 
Deo omnipotents grutigy gamut, toe, Tom Conch ai Edit, Bow. | * |; -- 
" Theſefoure Faſts ac this preſent day are oblerveain our ore Clurchoagd are known un- 
tous by the name of Ember-wetkes. And fo findeitin Thomas Becen) by opinionof much 
people; th-ſe daycs have beene called Imbei-diyes, becauſe that our elder Fathers would on 
theſe dayes cate no bread, but Cakes made under aſh:$,forhu by the cating of thatzthey redu» 
ced into their mindes that they were butaſh:s, and ſo ſhould eurne againe, and wiſt not how 
ſo2ae, &g. And that theſe Imber:dayes were duny and deyoutly, obſerved by our Ance= 
Nourg, wee miy be p:r[wided our of the Laves of Kirig Ca9#: where it is (aid Chap. 16, 
-Þ man zlc bebookm! pero lealve 75 ho ymbpen pero 17 his 
lenzven percen xy htc ellep oppe p#5oen, mio calpa. zeopnpulnexre, 
That every man obſerve che F. {ts waich are commanded, with all earneſt care,whether zc be 
the Imber Faf, or the Lent Faſt, or any ocher Faſt : And Chap17, ev pam halzam 
*viouni cal ja hio pibe'o 1f y0: rom zemene 


, 3 * 


” 


eallum-epyreenummanium ry 
4 zlc Facn T0 "opXImed.:- Where the Law-faith J: Thatit ib mieerand right, that ac 
theſe Falts, all malice being laid afide., all men ſhould:be ar peace. Andeoncerning the out- 
ward obſetvancein the 43. Chap. itis ſaid : ypel biþ Þ man pzroen oive zp male 
eve. zyT pypre Þ man mio plzrc mece.hine xylene apyle.. Evill ir is, thar 
upon 3 Ealt day , a man ſhould gatc-aby thing: ill -Mzalernme, and ic is much worle if he 
ſhould eate fleth rheace. Thus was the Religion of our, Aneeſtours 3 and if. ignorance could 
admit of fo much devotion , hovy much more would bee expeRed From theſe knowing 


times ? FOY | 
L 3 "of 


: 
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- to furniſh their cauſe, 
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Of reng Clerkes, and how that they are not tobe ad- 
mitted to miniſter in another Dioceſle , than where they are 
ordered, without the Dimiſſorie Letters ofthe Biſhop, under 
whom they were ordered. Of Archdeacons, Archprieits, Sa- 
ctiſts;Vicars, whatthey are, and wherein their particular offi- 
ces doe conſiſt. Of the office of Judges in generall, and their 
power, whether they be Delegats, Legats 4 /atere, wo wa ges 
ordinarie, Of difference in Iunri{diftion betweene Miniſters & 
Miniſters , and what obedience the inferiour Miniſters are to 


-  \Feeld unto their ſuperiours. Of Truce and Peace which Ec- 
. elcſialticall Judges are to procure; that truces be kept from Sa- 
_ *rmarday inthe Evening, untill Monday inthe Morning, and that 


there be no fighting from the firſt day of the Advent,until the 


_ eigthdayafter Twelfe-tide,and that warre likewiſe doe ceaſe 


from the beginning of Lent , untill the eigth day after Eaſter, 
under paine of Excommunication, againſt him that preſumerh 
todoe the contrary; and that in rime of warre,neither Prieſts, 
Clerkes, Merchant- men,country-men,cither going to the field 
or comming from the field, or being inthe field, or the cattell 
with which they plottgh,or theſted with which they ſow,be 
hurt or viglated.  Indges , before men enter into the dange= 
rous events of Law , are to perſwade the parties litigant by 
private covenants and: agreements to compound the contro- 
verſie berweene them, wherein if they prevaile not, then the 


-parties are to. provide themſelves of Advocates, Protors , or 


Syndi&s according as _ are private men, or bodies politick 
cir cauſe, and direttchem in proceeding. _ 

If any Church hath beene hurt in any contraR of bargain, or 
Ak,orin dimifing of any Leaſe,or by the ProRorsnegligence, 
Ic wo encore ageine into her former ſiare,to alleadge and 
plead that for it ſelf, winch is agreeable to Law & conſcience. 
The like grace is to be granted. to all other Litigants whatſoe- 
ver, Who have by feare or violence , or any other hke unjutt 


| cafe, boenetiindered from theprofecution of their right. 


If any, _— a\futt like to be commericed againſt him, doe 
either appeate before he be ſerved with Proces, oralienate a- 


" Way the thing wherupon the fait was like to grow, he isto be 


compell'd 


- 


and Eccleſiaſtical Law: = 9 


compell'd to-hold plca of the @mecauſe, g ra the Indpe 
Fon whom hedid: appeale,and to:anſwer hiagverfary;s 
though ill he were owner ofthe thing hee did in policie 
fall or alienate away.. i _ 
Many times, things which otherwiſe can have no ſpeedy 
end by Law,arecompounded by. Arbitrement. Arbitrators 
anghtto beod id number, that if they diſagree, tharwhith- 
is concluded by the greater por may prevaile. An arbitre- 

ment-isa pawer given by the partics litigant to ſome , to-4rbirreweny, 
__ and determme _ _ in _ - —_— OE, | 

and to.pxonounce uponthe ſame;to w yareto bind' 
themſelvesundera \cnakiero ſtands at 


S E. C T. 4s 
What i conteined in the ſecond Books of the Decretals. 


=T*He firſt Booke: having fet out the firſt, 6bje@ of the 

S Law, whichftandeth in the perſons whomakieupthe- 
Indeement,agin the perſon ofthe Indge himſtife,theAdvo- 
cates, Prodtors, and: Clients, there followeth inthe ſecond? 
Booke, the ſecond objze of the-fame, which is the a 
ments themſelves, whiolr are tobe commenced by a'Cita- 
tion, and that ina competent Conrt fit for theſame, by a 
Libelloffered up in the Conre by the plaintifero the Indge, 
which 1s to containe the. famme of:that whiehis required 
in judgement ; where, if the defendant doe ono 
vent the plaintife; he is to anſwer, albeiv the defendane be 
not of that Iuriſdiction: the Libell being admieted,chety. 
fendant is to joyne iflue, and yet before either of thetmh en- 
ter any-further into the cauſe; that there may be faire and 
ſincere dealing'in.the ame, andithat all ſaſþigen of maliti- 
oys dealing rherein may be takenaway,cach eftheittare te 
take an oath; tho Piaintife, thathee doth :notiofany malice 
proſecute the ſite againſt the:Defendant,ortheDefendanr 
ofany malice maintain theſfate againſt thePhinzife, burthar- 
they verily beleevetheircaſt'ss good; andthinrefiey hope 
they-thallbs able ro-prove,.the one hislibell, the ather His: 
exceptions;ifhe {hall puririanyiute theChurtyi The _ 

43. cing 


/ 
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Bicol pranted,ifcitherthere come 
mY90o) | 
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90 betweenezor ahy other like juft cauſe be offe-" 
ds jv or, producing ofwitntfles and\uch like: if there be 


no juſt cauſe of delay,then the Judge isto goe onin the due 


courſe of Law, (provided a}wayes that more be not de- 


manded bythe plaintife than'is due )and that the cauſe poſ- 
{eflory be-handled before the petitorie,and that hee that is 


ſpoyled, be firſt and before att thingsceſtored to that thing 
or place whereof he was fpoyled , or from which hee was 


ppt; yea, though he have nathing elſe to alleadge for him- 
ſelfe; befdesthe bare (poliation itſelf... Iftheone ſide or- 
other wilfully or deceitfully;declinegudgement; the Judge 


is to put the other in poſſeſſion of that which is in demand, 
or at the leaſt,to ſequeſter the fruits and poſſeſſions of that 
which js in controverſie ; but if both parties. appeare and 
joyne iſle affirmatively, then is it but a queſtion of Law, 
and not of fad, neither doth there remaine oughcelfers be” 
done by the Indge, but thar hee give ſentence againſt him 
that bath confeſſed it , and put his ſentence in execution. 
But if iſſue be joyned negatively , then is the plaintife to 


prove his Libell, fo farre as it confiſts-in fat, by: witneſſes: 


which are to becompelled by Law'if they will not come;or 
appeare.yoluntarily , by publick and private inſtruments, 
by preſumptions, by conjeQures, by oath ; which being 
done, the Defendant in like fort is to be admitted to prove 
his exceptions; .and cleere his preſcriptions if bebe able to 
alleadge any.,in which he is Plaintife, neither is hee bound- 
thereto, before the Plaintife have perfeRed and proved his 
owneright. | on 


After proofes are brought on either ſide , and the ſame 


throughly diſputed on by-the Advocates ,: the Indge is to 


giveſcntence, which he to frame according to the Libell- 


& proofes farmerly deduced inthe cauſe:The ſentence be- 
ing given, Execution is to beawarded; unlefle there be an 
appeale made from it within ten dayes by the Law (bur fif 
teenedayesby the Statute of this Lind) from the time the 


party, againft whom ſentence was given, had knowledge 


thereof, or unleſſe ir be appealed incontinently at the afts, 


and. 


| — 
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ant Ecrlefrafticall Cw. In? 
indin writing before a publicke' Notary, orart leaſt the 
y "again whom the ſentence proceeded , with due 


art : "HF 
time, take their journey toward the higher Tudge to proſe- 


cute the ſame, by whom the'former ſefirenceis either con» 


frmed or infirmed,in the ſecond inſtance. 
Ea SECT: 5. 
what is the [ubjett of the third booke of the Decretals, 


THe third booke conteineth ſuch Civile matters and 
cauſes as are lyable to the Eccleſiaſticall Courts, as the 
honelt life or converſation of Clerkes, and their comely 
comporrment in all their demeanour , with what women 
they are to cohabit,and dwell with, whereby Ln hy be 
free from all fuſpition of ill life, & with whom not, which 
ot them may be married by the law of the Canons, and 
which not, in what caſes t ” may be allowed to be noft= 
refident,and in what not,and how ſich asare nonrefidents 
may be called home unto their cure, and if they returnenot 
upon proceſle ſent out againſt them, how they are to bee 
puniſhed, namely by deprivation or ſequeſtration ofthe 

fruits and commodities of their benefice, + 
Prebends anddignities are preferments for-Clerks, bur 
not for ſich as are 1dle or ab ſent fro the ſame without juſt 
cauſe: but if any Clerke or Miniſter be ficke,and his diſeaſe 
be curable, he is to receive the benefit of his prebend or 
dignity in hisabſence, asthough he were preſent; but if it 
be contagious, or uncurable, then he is tobe pat om the 
exerciſe of his office, and a helper or coadjutor to'be joy- 
ned unto him,& they both tobe maintained of his ſtipend. 
Prebends or dignities are to be got by inſtitution, which 
are to be given by the Biſhap,, or his Chancellour, or ſuch 
other as have Epiſcopall juriſdiction, without which, nei- 
ther any benefice is lawfully.gotten,nor can law fully be re- 
teined. Benefices not voyde, oughr neither to be granted, 
neither to be promiſed ; but ſuch as are voyde ought to be 
granted within (ix-moneths 4 knowledge of the oy 
nce 


W, 


o 


82. .vA view ofthe Civile- 
dance thereof,otherwiſe the grant of them devolveth,and 
commethunto. the ſuperiour : hee thar cauſeth himſelfeto 
be inſtituted intoa benefice, the Incumbent thereof being 
alive, himſelfe is to-be depoſed from his orders. 

While any benefice, or Biſhoprick is void nothing is to = 
be changed or innovated in it; and ſuch gifts,fales,or chan» 
ges of Eccleſiaſtical things, as are made by the Biſhop, or 
any other like Prelate,withaut the conſentot the Chapter, 
are void in Law : and ſuch Benefices as doe become void, 
are to be betowed without any impairing ordiminution of 
thefame. | 

In whatcaſc the goods 8 poſſeſſions of the Church may 
be alienated, andin whatnot ; and that fuch:things as are 
alienated, be alienated by the greater part of the Chapter, 
otherwiſe the alienation is void: What goods of the Church | 
may be lent, what ſold, what bought, what changed, what | 
demiſed, or let toleaſe, what morgaged, or let to pawne. 
After theſe follow TraQtates of laſt Wils and Teſtaments, 
of ſicceſlion by way of Inteſtate, of Burials, of Tythes, 
firſt Fruits and Offerings : Of Monkes, and their (tate in 
findry ſorts; of theright of Patronage ; of Synodals and 
Procurations:of conſecration of Churches; of Celebration 
af Divine Service, and the Euchariſt;of Baptiſme,and the 
effe& thereof; ;of a Prieſt notbaptized ; of Faſting, Purifi- | 
cation of women, and other like ceremonies pertaining to 
Eccleſiaſtical dilcipline: Of building and repairing Chur- 
ches, and of their Church- yards, 'and the immunitie that 
belong to them both, and of ſundry other thing 1n like ſort 
pertaining ro the Church. That Clerks and other Eccleſia- 
ſicall men trouble not themſelves about Civile martrers, 
contrarieto their office and profeiion, | 


- SECT, 6. 
What u conteined in the fourth Booke of the Decretals, 


f He fourth Booke diſpoſeth of matters of Eſpoufals and 
, Matrimonic,and ſheweth what words make Efpouſals, 
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and Ecclefiaſticall Ly. 8; 
whatMartrinvnie;, ofthe betrothing of ſuchas areunder | 
age," of clarideſtine Eſpouſals and ContraQts, and of what 
account they 2re'tv be bad of in the Church,and how they 
may be made good : Ofher that hath betrothed her ſelfe to 
two men, whoſe wife the ſhall bezwhat conditions. may 
be put if eſpouſals, and what not;what Clerksor Votaties 
may-marrie;:and what.aot:' Of him that hath martied her, 
with whombefore he/bart\commitedadulterie, and whe. 
ther the ſarne ſerond Matrimonie be good, whereupon the- 
reſolution of the. Law.is, that if the womanknew-not that 
he hadan other wiſe, 'hee-cannor leave her, his firft wife: 
beingdead.under pretence he-had an'dthee wifealive when 
he martied her; bur if freohnew' of ir;and did joyne with 
him in practiſe for making away his wife, he cannotimarty: 
het, no though he were ſeperated from the other, as con-- 
cerning bed and boord:. Whether leprousmen, ard other: 
whichre inftRted with like contagious diſeaſesmay mar- 
ric, and whether being married,: the matriage may nortbe 
difſolyedupon this point : Of kinred Spirituall or: Legall, 
and in what ſort they hinder. mariiage ; of himthathath' 
knowne hisowne.wifesſiſter;or:his:owne coufin gernian;: 
and whether this offence dvebreake the Matrimonie thiit is 
contraced,or doe-hinder the Matrimonie that is to be con- 
tracted: Within whar degrees:of confanguinitie or affinitie 
2 man may marrie.Of ſuch as are cold of-Nature,or mchan- 
ted by Sorcery; whetherthey may marrie; the likereſpeR 
sBofwomen, whoareanfit tormen': 'Of ſuch as'marric as 
g4iaſt the Interdi& or prohibition of the. Charch; - and 
what penaltie they incurre: What children be held legiti= 
mate: :who they. be that may beactuſ&# or witneſſes in 
caſes of: diſſolution of Marriages berween mayi-hnd-wifes 
Of Divorces betweene man and wife, which are cauſed'by 
the diverſitie of mindes that are then betweene them; for 
that one ſecketh to got apart from the other; andin what 
caſesdivorces are allowed, and: how many kinds therebe 
ofthem : of gifts betweene-man and wife; what ſecuritie 
they havein Law, and that = Downie after the divorce 
4d 2 be 


$4 _A-view'of the Civile 


be reſtored to the woman, ſo that it be not in caſe of Adul- 
tery,and other fiteh like filthinefſe: Of fecand Marriages,in: 
what caſes they-are © be permitted, in what not . - - -- 


SECT.'5. 


What 5s the ſubje@ of the fifth Books of the D ecretal; Y 
--He Gfh Baobks rrekceth of ſuch Cremmall: matters:as are ; 
+ handled in-EccleaflicallCourts,wherin the:proceding: 


iscither by accuſation, whereta the Accuſerdoth ſubſcribe 
his name, becauſeit. tendeth to puniſhment : or elſe by de- 
wingation,: whereto the- Informer Yoth not ſubſcribe his 


maniebecguſdivrendedh only tathe amendniens ofthe par« 


Kat F inquitipa.which-fortherhoſt part; is noruſed;bur 
age me | 0pm ronampeoareair« without fame- 
[tencethe fame be prov'd.then may enquitiebe had of the: 


traetb 6hthe faſt; but yetwiohour malice or flander: The 


Cyxuninall matters .whithare cited'mitheEccdleſinlti- 


cal: Courts 'y and cevfired wy: Canomeall puhiſhments,' 


ate: Symovie ,: andſelling of Ecclefiaſticall graces and be-- 
netfee; inhereupan Prelates are forbi 1:to let out /their Iu« 
riGiRiong'uaderan anmaail rent}; pnd mafiers-&ifireachers 
wo tebch for money>:' The-piniſhmentiof ewes and Sara 


cens» and: their ſervants, thatis:, Ifa' Tew'have 2 Tervant 


that dafiretht@ be-:a Chriſtian, the ew ſhaltbe compell'd 
ro lb himto.cheCirillian for xiz-pence - That it ſhalbnor 
be)lawfall: for them: ro take anyi-Chriſtian tobe their ſerw 


vants : That thay my:repaire the alt Syadgogues; tbntnor 


build newsThatitſhallnotbe lawfall for them upon good 


Eriday.to open cither their dooresor windowes:That their 


Wir agither have: Chriftian:Nurces;ci nori theinfelvesbe 
mutieeso/Cheiltian wonien: Thatthey weare divers appa- 
rell from: the Chrifvians ;- whereby they may be knowne; 
and other ignominies of like fort. Who be Hereticks, and 
What be their puniſhments: who be Schiſmaticks, & what 
be their puniſhments Of Apoltaraes,Anabaptiſts,& their 
pumijynents: Ofthoſe thar kilbtheir owne children, and 
thejrruniſhments:: Offiich as lay out young children, = 
wy + other 
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and Eccleſiaſtical Law, 3z 
other feeble perſons to other mens pitie, which themſelves 
have-n6t;& how'they are tobe puniſhed :Of voluntarie or 
caſtaltmurthers : Of Tikes, Barriers, and Tornament:' OF 
Cletks that fight in combate : Of Archers that fight againſt 
Chiiſtians: Of whoredome, and adulterie, and how they 
are to be puniſhed: Of ſichas raviſh women, and their pu- 
niſhnient? Of Theeves and Robbers:- Of uſarit afid'the* 
piihe'thezeoFr' Ob deceit andfalſhood': OfSofcerie : *Of: 
colluſion and coſenage, and the revealing of the ſame: Of 
childrens offences, & that they arenotto be puniſhed with 
thelike feveritieas mens offences are: Of Clerks hunters, 
or hawkers, who it tliey often timesuſe and- fportthem- 
ſelves thereih, if they be Biſhops, they are to be ſiſpended 
from the Communion three moneths;if Miniſters or Prieſts 
two, but ifhe be a Deacon, he is to be ſuſpended from.his 
office : If a Clerk oftentimes ftrike other men, and being 
admoniſhed to forbeare ſuch kind of violence, doenever- 
thelefle continuein his folly, he is to be depoſed:Ifa Biſhop 
cauſe any man rigorouſly to be whipt,he ts to be ſuſpended 
from faying ſervice two. moneths:Suchas ſpeak ill of Prin» 
ces,andorher like great perſons ſpirituall or temporall, are 
to be prmiſhed , ſo that others by their example may take 
heed ta ſpeake ill, ſpecially ſuch asblaſpheme the Majeſtie 
of the Almighty God : IfClerks excommunicated, de- 


poſed, or interdiQed, or that came to- the higheſt order. _ 


without paſfing through the- inferionr orders , or thar- 


came tothe ſame order covenauſfly,and deceitfully:or 2 _ : 


not ordered at all,or at the leaſt not ordered lawtully, dare 
take upon them either to miniſterthe holy Sacrament, or to 
ſay divine Service, they are to bedepoftd from their efftee, - 
and from their benefice, and never after to be ordered:Pre-. 
lates are not to greeve their ſubjeds, either with raſh ſuſ- © 
penſion, or excommunication of their perions, or interdi- 

Qing of their Churches, but they are to execute all thoſe 

cenſures of the Charch in judiciall order : they are not ea- © ' 
fily. to ſuffer. any. man:to. hold two Benefices,, where one 
may ſathice, or to reteine any thing to.his owne vic, ina 
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36 A view of the Civile. 
*Other kinds Church wherein he bath collation or ſabjeRion, & that he 
of this vulgar js not to beſtow any benefice upon any that jsunwortby for: 
obſeved by che 95 ſamexcither-in life or doftrin, with @ndry other excel. 
Ancienes,as he {es of Prelats in the like ſort: If any begin to build a Church: 
triall by Wer, or Chappell to the prejudice ofan other,andit bedenoun- 
- fancy» ced: unto; him. by the Parſon .or Parifluoners of the ather 
y the body 
four Lord ; ; : 
&c. and th:ſe thELaw-hathdetermined!it whether it beanuſance ornot. 
wcreofordina. Ofthe Prividedges of prelates, and wherein they exceed 
ry uſe amorg| their priviledge: Of Canonicall purgation which is injoy- 
our owne a+; neds. When 28 yet. there is no certaine proofe ofthe crime, - 
ally in hl dar. butthere:1s & common vayccand fame of the fac, whichiis | 
ker times, The tobe cleated/by the oath of him who is charged by the: 
$4xox (beſides fame,that he hath not committed the fac, and the oath of 
_ _ by hisgood neighbours,who ſweare they beleeve that he hath 
beer they cal- taken atrue oath :. * Of vulgar pyrgation,; which was per- . 
led Compptgcenpquany uſes their fire and water Oxdeals.T heir trial by water was 
performed,ci-herin hor'st cold. In cold water the parti; s{uſpeRcd were judged innocent, 
if their bodies were not borne up by the water, contrary to the courſe of nature, In hot, 
chey were topur their bare armes up to the elbowes , which if rhty brought out withove 
hurt,they were conceives to becleare of crime. They that were try2dby the Fire-ordeall, 
were either to pafſe bare footed overa certaine number of hot glowing ploughthares, or. 
otherwiſe to carrie burnipg irons in their hands,acertaine pumber of paces, and acccrling 
as they ſped,they yvere judged nocent or innocent. This horrible experiment of Fir. Ordes 
all inthe firſt kind,w.$cried upon Queene Emma.the mother of Edward the Confeſſour, 
with a ſuccefſe worthy of her chaſtitic, An exawple of the ſecond kinde, and the like e- 
vent,isrecorded by:Eadmerws, who relateth, that in the reigne of Hilliamtheſecond, A 
company of fellowey being (uſpeRed to have defiroyed the Kings Deere, were enjoyned 
for their rriall,co carrie byrning irons, which accordingly they did withour burr the iflve 
thereof being reported rothe King,was entcrtaned wih ſuch a rema keable 1ndignation, 
that he furiouſly r:plyed;Qurdeft hoc? Dem eff jufire Fudex? perent quidemcept hoc credte 
dersr, How ſolemnly and ſuperſtitioufly theſe Ordeals were performed; ſee Lambardour 
of his ancient Auchour, in the word Orda/imm, Readealſothe Soxox Lawes of King 
Ecrhelflane,cap.33.where it is ſaidthat the party ſuſpeRed, three dayes before his eryall, 
muſt goe to thePrieſt and heare Maſfe, and feed for that time upon bread, andſalt, and 
water, and wurts, &c. See thereſt in the Law.Theſe kinds of purgations remained in uſe 
amongſt our Anceſtourg,tillthe time of Hey, the 3. in whoſe reigne they began to be a- 
bolithed, rather bydeſuctude and in reverence to this Canon Law, than by anySatutc of 
the Realmet as learned Mr Se/den hath obſerved in the Notes upon his forementioned 
Eadmerm p, 204. whire alſo the Reader may ſee, how farreforch they were forbidden. 
Onely therryall by Combate, though is be abrogated by the-Canon heere, 'isnowith- 
andipg permitted by the Law of this Land, but of very rare and conſiderate praRice.. 


formed 


Ghurth: That hegoe no-firther in the ſaid: worke, untill 


and Becliftafticall Law; 8 
formed by combate, and paſſing by burning fire, whichis 
worthily reje&ed, | for: that thereby the innocent many 
eines was condemned, 'and God thereby did ſeeme to be 
tempted : Ofinjuries and wrongs done : Of Ecclefialti- 
call puniſhments dueto offences, among which one is, That 
ſo often as one offendeth , ſd often hee is to be puniſhed: 
Anl that Prelatesdoe not take reward, to winke at men 
in their-finnes, or turne corrections into pecuniary paines, : 
for gaine of filthy lucre : Of Penances and Pardons, or re- 
miſſions: OfExcommunication, which is the greateſt pu« 
niſhment in the Ecclefiaſticall jurifdition, and who,and 
in what caſes men are to be ſtrucken thereby, 
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CHAP.1I. 
SECT. I. 


that uſes the Civile and Canon Law have in this ogy 
Realme;and that the Civile Law reſpefeth mat- 
ters of ordinarie and extraordinary Cogniſance. 


Z>2-@gÞF all thoſe goodly & excellent Titles of the Ci- 
J /2\\ vile and Canon Law, fo full of wiſdome, ſo full 
A\S9Y j> of variety , ſo well ſerving for every moment, 

C==529 and ſtate of the common: wealth, in peace orin 
warre.as nothing can be more,the Profeflours thereof have 


very little uſe here within this Realme. 


For firſt, for the Civile Law,(beſfide the two Univerſtties 
of this land, that of Oxford, & the other of Cambridge,to 


whom the Kings of this Realme have granted a larger li- 
| bertie,in the praiſe oftheſe Lawes,thento any other place 


of the Kingdome;for that their purpoſe was,to have young 
men trayned up there, ina more ripe knowledge of theſe 


profeſſios,that whe they came abroad,they might be more 


ready in all matters of negotiation and commerce, that the 
; 7 Prince 


hems Dai 


$8 


Prince or ſtate ſhould have necd of them to. deale in with 


cinNations, whenithey:wene thereto ealled:to which 


Lawes ofthis Landifcrve ndrbingacallby reaſon of the 
difference that is betweene- their Law, (which is either 
wholy'the Civile Law , or-for the moſt part grounded on 
it)8 the Law of our nation )a very few Titles are left to 
the praciſers thereof todcale in, & moſt of them ſeldome 
& rare in uſe, as ſhall be hereafter ſhewed, {fo that I may 
well divide all the profeſſion of the Civile Law here with 


us, into matters Ordinarie and Extraordinaric. 
SECT. 2. 


T hat the matters of ordinary Cognaſance are Marine, of 
which ſome are Civill, others (riminall,and what the 
Civill Marine matters are ; and what manner of pro« 


ceedings they have. 


'T He matters of ordinary cogniſance of the Civill Law 
here in this Land, are Marine matters, of which ſome 


are Civill,ſome are Criminall. 


Civill matters are thoſe which concerne either the free 
uſe ofthe Sea it ſelfe, or the rights that men have to trade 
and traffique thereapon, or bargaines, fales, or contracts, 
or as it were contras that are made or done beyond or 
upon the maine Sea, or any creeke thereof , or within as 
much ſpace from the Sea, as the greatelt winter wave run- 
neth out, for any matter belonging to any negotiation or 
merchandize, or any other thing to the Ship or trade ap- 


pertaining. 
ff ad legera Rho Andfirſt fo 


rtheuſe of the Seait felf;the Law holds it tobe 
d:an.de Fav. common, & that every one hathright to trade & traffique 


upon the fame, ſo that it be without the prejudice of that 
Prince or Land, to whom the Sea is adjoyning. The like 
may be ſaid for the ſhore it ſelfe,ſo that itbe either for the 
refreſhing of themſelves with water, or vicuall,or forthe 
repayring of their Shippes, or buying any thing neceſſary 
thereunto, or itbeceicher for uttering of any commodity 


they 


they have, or buying any thing againe of the people, upon 
whoſe land hes ns In which caſe it were barbarous to 
repell any , -comming in peaceable manner ; albeit it may 
happen upon ſome jealoulie of the State, either for that it 
had ſome great forraine Enemy, whoſe continuall invaſion 
they feare, or that the Sea coaſts are much infeſted with 
Pyrates, that in this caſe reſiſtance may be made; bat when 
it is made manifeſt by flag of Truce, or otherwiſe, they are 
no other but well meaning men, they are to be entertained 
with all kindnefle. | 
For Contradts in Marine cauſes , ſome are Contrads in 
deed, ſome are as it were Contracts: Contrads in deed are 
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all bargaines and fales whatſoever , made betweene Mer- 


chant and Merchant for any commoditie, fraught or traf- 
fique in the ſhip,or any fale orbargaine made of the ſhip, ar 
any thing thereto belonging, as Maſts,cordage,anchorage, 
vicuals, or any other thing of like nature, neceſlary for the 
imploymentof the ſhip. 

Thoſe things which areas it were contraRs, are thoſe 
perpetuall rights, which are betweene the Purſer or Maſter 
of the Ship, and the Paſſengers, or betweene one Paſſenger 
and another. _ 


The perpetnall right which is betweene the Purſer or 


Maſter of the Ship, and the Paſſengers is, that the Purſer 
or Malter be anſwerable for all ſuch wares or goods as are 
brought into the ſhip, whether it be delivered to himſelfe, 
or any of his Mariners: for he ought not onely to be juſt and 
honeſt himſelfe , bur alſo uſe the miniſterie of honeſt peo= 
ple about him ; and therefore the Maſter of the ſhip 1sno 
lefſe bound for their perſons than his owne. The Paſſen- 
gers againe are honeſtly and readily to pay the Maſter of 


the ſhip their fraught, and all ſuch other charges of diet, - 


and other proviſton as they have put him to; wherein if 

there be any default of any fide, the Law affordes an ation 

called E xercitoria,whereby the one or the other may be re» 

leeved. : 7 | | 0 

The Maſter of the ſhip is he, who hath the charge of the 
N - Whole 


L x. ﬀ Je exer« 


Cora 4X107, 
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whole anchorage & government of the ſhip,and his office 
iseither to let the ſhip to hire, or to buy and ſell Merchan- 
_ , Or to plie fares, or to provide tacle and furniture for 
the ſhip. 

The Purſer, whom the Law calleth Fxercitor Navs,is 
he to whom all the profit or revenue of the ſhip doth come, 
whether it be in hisowneright, or in anothers. 

The perpetuall right that is betweene paſſengers and 
paſſengers, and faylers and paſſengers is, that in caſe of 
eje&ments , and caſting out of goods, and other merchan- 
diſc into the Sea in time of tempeſts, or other danger , by 
rocks or quick-ſands, for the lightning of tbe ſhip, becauſe 
it is for the common good of all that are in the ſhip,and the 
preſervation of the reſt of the fraughr of the ſhip,it be made 
up with the common contribution of all: for good reaſon it 
is, that they whoſe goods are faved hereby, ſhould againe 
with their goodsredeem the others loſte,according to ſuch 
proportion of goods, as they have in the ſhip,and the Law 
of the Sea allowes. 

Bur in caſes of Eje&ments , the Law of the Sea is this, 
(which was taken from the people of Rhodes, who in old 
time were great ſeafaring men , and diſcoverers of ſundry 
countries, whoſe rules even to this day are holden for good 
among all Marriners, for the great equitie and indifferencie 
that is in them)thar as well the Maſter or Purſer of the ſhip 
himfelfe ſhall contribute for the preſervation of his ſhip,as 
alſo the paſſengers for ſach ware as they have inthe ſhip, of 
what fort ſoever itbe , albeit happely it bee out of ſmall 
weight, as pearles, pretious ſtones, and ſuch like ; and if 
perchance there be ſome paſſengers in the ſhip, who have 
no ware-nor merchandiſe in it,yet becauſe themſelves are a 
burthen to the ſhip, eſtimare fs to bee made of his or their 
apparel], rings, and jewels,according to which,he or they 
are to contribute towards the loſſe offach things as are calt 
out into the Sea : neither is there any thing in the whole 
ſhip excepted, fave only thoſe things which are pur there- 
in to be ſpent, for the common good ofall,asvit —— 

an 


T I—— 
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and ſuch like ; for thoſe things are not brought in for any 
one private mans uſe, but for the benefit and ſervice of all; 
and io much the rather, for that if victuals faile , or other 
lik: neceſſaries want , every one mult contribute thereto, 
or impart of that which he hath for his owne private pro- 
viſion; but of mens owne bodies, unleſſe they be ſervants, 
there is no rate to be ſet, becauſe a free-mans body cannot 
be eſteemed. 

In prifing, eſtimate is to be made as well of thoſe things 
which are loſt , as thoſe things whichare ſaved , and the 
price is to bee ſet downe , not for how much they were 
bought , but for how much they may be fold, and that for 
the preſent, leſt the contributors ſhould be overmuch char- 
ged. Neither is it ro the purpoſe that the goods which were 
loſt, might have beene ſold for more, for that herein regard 
is not to be had of the gaine, but of the lofſe. And if any 
thing that was throwne out were known to be decayed or 
made worſe by waſhing with falt- water, it is not to be e- 
ſteemed as a new freſh thing, but the price thereof is to be 
abated accordingly. | 

Now the contribution is to be maile in this manner, firſt 
the loſſe is to be ſet downe, then the rate of thoſe things 
which are ſaved , out of which muſt be drawne an equall 
portion , proportionable to the quantity of every mans 
goods he hath in the ſhip, to make up the loſſe, deduQting 
out of the loſers goods for himſelfe , ſo much as is anſwe- 
rable to his proportion , ſo that he ſhall neither be made a 
cleere ſaver, nor a cleere loſer , but in a certaine quantitie 
rateable to his part. 

But this contribution 1s in that caſe to be made, if the ſhip 
be faved;for otherwiſe if a wrack happen.,cither before the 
eje&ment, or in the ejetment,then whatſoever any of the 
veaors or paſſengers catch,is his owne;neither is there any 
regard to be had of the loſſe of the ſhip,or of the goods,un- 
lefle perhaps afterwards they be drawneout of the Sea, 

Bur here we are to note, that neither the things that are 
thisejeRed.ceaſeto be the - owners,neither Te 

2 that 
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that takes them up ; for becauſe the firſt 6wner doth nor 
count them for goods caſt away , bur till hee beares that 
minde to them , that if he may recover them, he will hold 
them as his owne goods , and in conſideration of fo muck 
as afterward he ſhall recover, the contribution in the reſt 
{hall ceaſe. 

Neither if the Maſter of the ſhip himſelfe by violence of 
the tempeſt, ſhall loſe a Maſte or a Satle, ſhall he be more 
allowed therefore,than a Carpenter to whom a houſe is let 
out to be built, ſhall be allowed for his axe or fawe, if hee 
breake it. | 

Beſide 1 matters of wrack,there is,as It were, a contra&t 
between them which have loſt their goods by ſhipwrack, 
and them upon whofe Eands the faid goodsare driven, that 
the ſame bereltored to them or their heires,if they come in 
due time to claime the fame : and therefore it is preciſely 

L.ne quid. f.de forbid by the Law , that no man ſhall meddle with ſuch 
mncendio,ruma, 50s as are wrecked, and ſachasare proved to have ſtolne 
or rugs. any thing thereont are holden for robbers ; for that fuch 
goods being calt on land,& recovered out of the ſea,remain 
ſill his who was the owner thereof, and deſcend upon his 
heire, neither excheat unto the King, neither to any other 
whom the King hath priviledged in this behalfe. And ther- 
fore the Emperonur Conſtantine the great, faith worthily in 
this caſe; 1f any ſhip at any time by ſhipwrack be driven unto 
the ſhoare,or touch at any hand let the owners have it and let 
ot my Exchequer meddle with it: for what right hath my 
Exchequer in another mans calamity, ſo that it fhould hunt 
yr gaine inſuch awofull caſe as this v?And yer if this kin= 
red appeare within a yeare and a day, vr appearing, prove 
not the goods ſhipwracked to be theirs,the goods come to 
the Exchequer even by that Law : fo much the Law con- 
demneth carelefneſſe, which is written Yigzlantibrs & non 
dormientibus. And with this agree the Lawes of this Land, 
astaken out of theſe imperiall lawes; whereby it is ordered 
_ that ſuch goods asare ſaved out of the wrack, fhall be kept 
by the yiew of the Sheriffe , or ſome other chicfe gy | 
an Dd *:: 
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and delivered to the hands of ſuch agare in the place where * Mes þ ans 


the goods were found, ſo that it any ſue for them, & prove homme, 0u un 
chien,ou catte 


themto be his,or to have periſhed in his keeping, they ſhall 7 


be reſtored unto him without delay;otherwiſe they eicheat ,zue que tt 

unto the King, or to him to whom the King hath granted parrie a 9»e /e; 
the fame : And if any convey away any part of the ſame ®*-+/ont vergi 
goods contrary to the Law. & be attainted therof, he ſhall na, _— 


be awarded to priſon, and make fine at the Kings will,and 1z, 4;ex: deftre 


yeeld dammages unto the party grieved : and a wrecke by /c: il avera eux 


the lawes of this land,is where all living things within the 47ere per pro- 
Viſion del $12- 


. gn aa 
ſhip doe periſh, * but ifa man, a dog, ora car doe ſcape out , 7" weſt- 
of the ſhipalive, it is otherwile. ; minſt, I, cap.4 
For matters of contra&, they are either in the petito- fair ex /es jour: 
ric, or in the Poſſeſſorie. The Petitorie is where the de/2»yE.F.r, 


property of any thing is challenged, this of all other ſuites ,,,..,, , .. 
15 the hardeſt , becauſe the proote thereof is very difficill : Ine 
for albeit the propertie of things may be got by many $/inguloram f, 
meanes, as well be the Law Civill, as by the Law of Nati- 4 4c5#rendo 


rerum domme, 


ons; yet it is not a thing ſo eaſie to be proved, for that there 1," Has 


Mmult concur many things to the proofe of a property,other- ,;;,z c. Jna- 


wiſe you ſhall faile in your ſuit,as in a caſe of bargaine and driexn:: pre- 
faile,that there was ſuch a contra between the buyer and /cr1pr. /.bene. 
the ſeller, that there was either money paid for it, or that 
he that fold it was content to take the buyers word for it, © 4cquirend, 
that delivery was made thereof , otherwiſe the property SEA —_ 
paſſeth not, but onely in ſome few caſes, in which neither ;z4», _ 
poſſeſſion nor delivery is required. Laſtly, that he which 
ſold it was rightfull owner of it, otherwiſe can he not paſſe 
over any thing he had no right unto. 

The Lordſhip or property of things, 1s bipartitie; for ei- 
ther it is dire& or full , fach as men have when they have 
not only the thing it ſelfe, whereof they are Lords or Pro= 
prietaries, but alſo the uſe and commodity thereof ; or elſe 
it is profitable, as is the hold of Tenents and Farmers, who 
have the uſe, gaine,and poſſeſſion of the thing,but the Lord 
the property and rent in acknowledgement of hisrightand 
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The Poſleflorie is that right, whereby the uſe or poſſeſſi- 
on of a thing is claimed,of which there be three ſorts : for 
it is either in getting of the poſſeſſion of that a man hath 
not,or in keeping of the poſſeſſion of that a man hath, or in 
-" ” Wie and regaining of the poſleiJion of that which 
IS oO Ll 

The proceeding in all theſe Civile matters, is by Libell 
concluding to the ation, the party agent giving caution to 
proſecute the ſaute, and to pay whar ſhall be judged againlt 
him, if he faile in the ſute ; the Defendant on the contrary 
part, ſecuring his adverſarie by ſufficient ſuertie , or other 


- caution , as ſhall ſeeme meet for the preſent to the Judge, 


Cicer3, lib.of, 


* In an Atcick 
ſenſe, for they 
ſaid ml. Ps 


that he will appeare in judgment,and will pay that which 
ſhall be adjudged againſt him, and that hee will ratifie and 
allow all that his Proctor fhall doe in his name : for to all 
theſe ends fatifdation in ſudgement is, which is nothing elſe 
bur a courſe to ſecure the adverſary of that which is in de- 
bate before the Indge , that on what fide ſoever the cauſe 
ſhall have an end,the clients may be ſure to get that, which 
by Law ſhall be adjudged unto them, 


SE Ci. 3» 


what are the Criminall marine matters, whereof the T,aw 
Civile holdeth plea here with us , and what proceeding 
they have . 


Nd fo much of thoſe Civile Marine matters where- 
of, the Civile Law here in England uſually holdeth 
plea. Now of the-Criminall matters which belong to that 
Court, but yet by way of Commiſſion from the Prince, and 
that is that horrible crime of Piracie , deteſted of God and 
man,the a&ors wherein T=ly calleth Enemies to all,and to 
whom neither faith nor oath isto be kept. 

Piracie is called of the Greek word mizz, which is * De- 
ceptio in Latin,and in Engliſh Decespe, for that many times 


Ari 7s J2AQ@- &; 72290, 10d from this ſenſe, of x7! Azony 129x321, were called mu 
Eg.7%, Pirates, as the Scholvaſt of Sophocies ed noeet upou Swag 


they 
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they pretend friendſhip, when they intend nothing elſe bur 
robbery and bloud-ſhed; or they are ſo termed of che word 
Tweav,that is, of their wandring up and downe, and reſti 
in no place, but coaſting hither and thither to doe miſchief. 

A Pirate is a Sea-thjefe, who for to enrich himſelfe,cicher 
by ſabtilty, or open force, ſetteth upon Merchants and o- 
thers, trading by ſea, ever ſpoyling them of their loading; 
if they get theupper hand,and ſomtimes bereaving them of 
their life,and ſinking of their ſhips. 

The proceeding of theſe Criminall matters,is by accuſa- 
tion and information,and after by triall of twelve men up= 
on the evidence,according to the lawes of this land, & the 
lawes of the ancient Feudes of Lombardie, where the like 
tryall is,and from whence, it ſeemeth, this of ours was firlt 
derived. But here muſt we note, that matters of repriſals 
are no piracies, although many times there fals.out no lefle 
outrage in them,for ſpoyling and ſlaying of men, than doth 
inthe other : for that Repriſals are done by the Princes 
commiſſion, granted to the ſubje&, for redrefle of fome 
injurie done to himſelfe or his ſuabjec, by ſome other for- 
reine Prince or ſubje&,and amends hath beene required by 
law, and cannot be had, whereupon licence is given to the 
ſubjed to releeve himſelfe by what way he can againſt the 
other Prince , or any of his ſubjes, by taking fo much 
goods of his, as himſelfe was indamaged ; which courſe is 
held among Princes, the rather to afford Jultice where it is 
lawfully demanded. Bartol. 1, nnllus num. 2. C.de Tuders 
& Colicols, = 


SECT. 4 
That the things which extraordinarily belong nnto the 
_ Copniſance of the Civile Law, are of three ſorts, aud 


concerning the firſt which reſpefeth treaties betweene 
Prince aud Prince, 


Nd thus much.of the cauſes, which ordinarily doe be- 
longuntathe Cognifance of the CivileLaw won _ 
ce 


A 
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land. Now it followeth, that I ſpeake ſomewhat of thoſe 
things wherein the Civile Law dealeth incidently, and by 
anthority of the Prince, & is not the ordinary obje of the 
CivileLaw,howſoever otherwiſe they cannot be handſom- 
ly dealt in,but by ſuch as have theskill of the Civile Law. 
W hereof there be three ſorts, the firit is matters of for- 
rein treaty betweene one Prince and another;the ſecond is 
the ordering of martiall cauſes, whether they be Civile or 
Criminall in an Army ; the laſt is the judgements of En- 
fignes and Armes, and the deciſions for challenges of rights 
of Honour and precedencie , where any of them is in con- 
troverſies 
For the firſt, whereas all other Nations in compaſſe round 
about us be governed by the Civile Law,and treaties are to 
be decided by Law(both for thoſe things whicharein que- 
ftion, and to be concluded by Law , and for thoſe things 
which are determined by conſultation and agreed upon) 
who is thereto to be choſen rather than aCivilian,to whom 
their Law is knowne,as well as to themſelves : and if per- 
haps he underl{tand not their language ; yet hee underſtan- 
deth that language wherein the lawes themſelves are writ- 
ren, and 1s the fittelt tongue for treatiſes betweene Princes 
and Princes, becauſe it is a common tongue ro the learned 
ofall the Welt part of the world;and thereby everyPrince 
ſhall reteine his owne Majeſtic in parlying, as it were, in 
his owne language,and not be forced to ſpeake in another 
Princes tongue, which,, no doubt, is a great diſadvantage 
to him that ſhall treat ; for that every Nation hath ſome 
proper atoms, not ſo well diſcerned by the booke ſpeaker, 
as perceived by the Natives of the Countrey , where it 1s 
ſpoken, and wherein a ſtranger may eaſily be deceived. 
How much forreine Princes doe elteeme of the kill of 
a Civilian-1n theſe matters, it may be underſtood thereby, 
that they never, for the moſt part ſend any Embaſhge for 
the treatie of any league or matter of commerce, but that 
one or moe of them are Civilians, And if the care of theſe 
things be ſo great with them, ſurely the eſtimation of the 
| : fame 
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fame ought not to be light withus:forby what lawes their 
legues and negotiations uſe to bee directed, by the ſame 
muſt ours bee ordered, fo that for that point,one kinde of 
learning mult ſerve forbothz for that otherwiſe one Natt- 
on will not be convinced by the other what their capitula- 
£19NS Aaree 

Surely, ſich as over and befides their owne experience, 
have the knowledge of the Tivill Law, have herein a dou» 
ble helpe above another man that wanteth the ſame. Firſt, 
their owne underſtanding, which for the moſt partis of 
like proportion as other folks is : Then the skill ofthe 
Lawes themſelves, which are a quinteſſence of wit above 
other humane learning, and were cither wholly compoſed 
of the mature & deliberate reſolutions of ſuch Emperours 
as then ſwayed the whole world, or were the doomes & 
judgements of ſuch wiſe men, as then managed the whole 
world,and the affaires thereofunder them. But who,when 
hee ſeeth a ſword in it's ſcaberd, knowerh whether it will 
cut or not, although the forme thereof be preſumption, 
thatit will: but.doe but draw it out of the ſcaberd, and try 
the blade thereof, and then ſhall you ſee the ſharpeneſſe of 
it: I makeno application hereof, for that my meaning by 
my words may be well enongh knowne. 

Burt in theſe matters, the wifdome of the State knowes 
belt what is to be done, and I onely remember what other 
Nations doe, leaving thereſt to their graveſt conſiderati- 
ons, who by precedents of former times, and men of expe- 
rience, furniſhed with exoticke tongues, have carried this 
part of pollicie very well and fafely hitherto : but now to 
the ordering of Martiall cauſes, 


SECT. 5. 
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that are Martiall cauſes , which are ſecond extraordi- 
vary matter belonging to the Copniſance of the Civill 
Law with us, 


Ma" cauſes are either Civill or Criminall, where- 
ofboth are determinable by the Civill Law. A Civill 
Marrtiall cauſe, is where either the Captaine or the Souldier 
requireth ſome thing that is due, & withholden from him, 
as his(tipend, hisapparell, which among the Romans was 
due twice a yeare, that is, their Sommer apparell from the 
firſt day of April to the firſt of September, and their Win- 
ter from thence to Aprill; his diet, which among the Ro- 
mans was two dayes hard bisket , the third ſofter bread, 
one day wine, an other day vineger, one day bacon, and 
two dayes mutton ; his priviledges either in caſes of pre- 
f.deremilita- ferment, as to be removed from one degree to another, or 
7: & C.cod-tit, in caſes of immunitie, as to be freed from all ſervile fanRi- 
pol pt hf ons,and ſundry other like, which a diligent reader may ga- 
wares ep ds FÞET Out of the titles of the Digeſt and Code of militarie 
caſtrenſipreutto Affaires, 8 other like titles which accompany them. 
e& C.codemtit, Souldiers faultsare either proper to themſelves, or com- 
{-12, 6.de ero- mon with others. 
aj wilits: Thoſe are common with others, which other men fall 
nnone (HP « as 5 , 

C.de veſt. mi- IMO, and are corrected with like ordinary procceding as 
liars. other crimes of like nature are, as man-flaughter, theft, 
adultery,and ſuch like. 

_ - Tholeare proper which doe properly appertaine to Mts 
litarie diſcipline, and are puniſhed by ſome unuſuall vr ex- 
rraordinarie puniſhment,as are theſe,not to appeare at Mu- 
ſters: to ſerve under him he ought not to ſerve: to vage or 
wander long from the Tents, although he returne of his 
owne accord: to forſake his Colours, or his Captaine: tv 
teave his ſtanding : fly over to the Enemy : to betray the 
Hoaſt: to be diſobedient to his Captain, Coronell,or Lieu- 
rteant, to loſe or {ell his Armour, or to ſteale another mans: 
| to 
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to be negligent in forage, or providing of viuall: to neg= 
le his watch : to make a mutiny, to fly firſt out of the 
field, or other like, which are delivered in the late cited ti- 

tles. Concerning this Arr:a»,who wrote the life of Alexan- 

der the great, thus ſaith; Every thing i connted an offence in 

a Souldier, which t done contrary to the commen diſcipline; 

as to be negligent, to be ſtubboyne, to be ſlothfull, 

The puniſhments wherewith Souldiers are corrected , 
are theſe, either corporall puniſhment, or a pecuniarie 
mul, or injunAtton of ſome ſervice to be done, or amo- 
tion or removing out of their places, and ſending away 
with ſhame. 

By capitall puniſhment is underſtood for the moſt part 
death , or at the leaſt beating, unlefle happily it be pardo- 
ned, either for the unskilfulneſſe of the Souldier, or for the 
mutinie of the company , being thereto drawne by wine 
and wantonneſle, or for the miſeration or pittie of the par- 
ty offending. 

All which a wiſe [Judge moderateth according to the 
quality of the perſon, the quantitie of the offence, and the 
opportunitie of the time. 


SECT. 6. 


That the third and laſt matter of extraordinary Cogniſance 
in the Civill Law here with u4,concerneth the bearing of 
Armes, and ranging of every man in his proper place of 
honoar: and firſt of Armory. 


He laſt extraordinary matter that the Civile Law-Judges 
dealeth in, is the bearing of Armes, and the ranging of 
every man in his roome of honour, according as his place 
requires : and here firſt of Armes. For skill in Armory, al- 
though it bee a thing now almoſt proper to the Heraulds 
of Armes, who were in old time called Feciales, or Cadx- 
ceatores,becauſe they were meſſengers of warre and peace; 
either to proclaime the one,or denounce the other: yet the 
ground thereof they have from the Civile Law , fo that 
| O 2 thereby 
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thereby to this day they may be dire&ed in their skill, or 
FE controlleJifthey doe amiſle. 

. Ht nemo prie- | : 
dr For beſides,that there are many other places in the Law 
ſun, vel aheaz Which touch Armory, as appeareth by the titles here quo- 
rele regi41m tedinthe margent, Barthol. himſelfe maketh a ſpeciall tra- 


$25*9 2 ";,. Rate thereof,and divideth the whole matter of Aries into 


Lud. autho. (is three ranks, according to the divers forts of men that bare. 


2 1mpovere. gx them: for ſome are Armes of ſome publick dignitie and 
c.Deft+taw W office,as the Armes of the Legate,or Proconſuil,the Armes 
141m of Biſhops, the Armes ofthe Lord Admirall ; otherare 
nem liceat k ao ; 
fienam ſalve. Armes of ſpeciall dignities,as Armes of the Kings and Prin- 
toris gc. ces, which no man 1s to beare or paint in his houſe or 
Dehisquips- ſtuffe, unleſic it bee for to ſhew his daetie or ſubjeRion 
fentiormum 19» therein. 


morky- of The third ſort is of thoſe, which are private mens Armes, 
affient,cp ih, of whom part have them by the grant of the Prince, orby 
dot. authoritie of thoſe, to whom the Prince hath given power 
f-dererum di- £9 grant Armes to others, as haththe Earle Marſhall with- 
bo ** inthis Realme of England ; others have taken them by 
C.de ingenurs FRE OWNE authoritic, which albeit in former times-they 
& manumiſſ. might doe,asaiſo they might take fuch names as every one 
!. adrecognoſ. Ggid like of (for names an (ignes in the beginning were in- 
gen oe vented, for ro know and difcerne one man from an other) 
LmBam, Andas every man might change his name, ſo might hee 
change his figne, ſothat it were not done 1n fraud and de- 
C fe mutatione ceit: but after it was forbidden, both that any man ſhould 
— 4 change his name, becauſe it was not thonght it could be 
falfinommn, done with any good MeEaning,& that no man ſhould beare 
Armes of his owne authoritie; and therefore Officers were 
appointed/under Princes(as 1 have ſaid ) who ſhould give 
Armes to ſich as deſerved well of the common-wealth et- 
ther in warre or peace* for albeit in the beginning Armes 
and Colours were propet tomen of warre, toavoid con- 
faſfion in the hoaft, and to diſcerne one company from 
an other,yet when it carne to be a matter ofhonour,it was 
challengedno lefſe by men of peace, than by men of warr; 
for true indeedeis that faying of Tully, Parva ſunt fors 


arma, 
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arma, nih eſt conſilium doms: . and the Emperour ſpeaking 


of the benefir that Advocates, and ſuch like bring to States, 00 4 
& Common- wealths, faith thus, Advocates which breake 1: 44vccaris 


the doubtfull fates of cauſes , and with the itrengrth of 4iverſorum ja- 
their defence ſundry times, as well in publick cauſes as in 4<1979m, 


private, raiſe up thoſe that are falne, and reteeve thoſe 
which are wearied,doe no leſſe gd unto man kinde,than 
if by warre and wounds they ſaved their parents and coun= 
trey: for we(faith hee)doe not count, that they onely doe 
warrefor our Empire, which doe labuur with ſword,ſhield, 
& target, but alſo our advocates, for indeed the Advocates 
or Patrons of cauſes doe warre , who by confidence of 
their glorious voyce doe defend the hope,life,and polteri- 
tie of ſuch as be in danger: thus faith hee; and thereupon 
commeth that diftin&tion of Caſtreyſe peculinm, Et quaſs 
caſtrenſe peculiam, ſignifying thereby, that albeit Counſel» 
tours to the State, Lawyers,8 ſich like be not acuall war- 
riers, yet they are repreſentative warriers,and doe no leſlie 
ſerve the Common: wealth,than they. The Souldier riſeth 
betime in the morning, that he. may goe forth to his exploit, 
the Advocate that hee may provide for his Clients cauſe; 
hee wakes by the trumpet;,the other by the cock; he orde- 
reth the battel!, the other his Clients buſineſle; hee taketh 
care bis tents bee not taken , the other that his Clients 

cauſe be not overthbrowne: ſo then either of them is a war- 

rier, the one abroad in the field , the other at home in the 
Citie. Beſides Bartbol. treateth in that place, what things 
are borne in Armes, either naturall , as beaſtes, birds, fit- 

ſhes, mountaines, trees, flowers, ſunne, moone, ſtarres, 

or ſuch like : orartificiall, not taken from things exiſtent, 

as colours, fimpleand mixt, divided by halfes'or quarters, 
or by lines, dire, crofſe,overthwart,or ſuch other; then 
haw each of theſe is to bee carried, wherein Art mult fol» 
low Nature, that every thing figured, be borne according 

co the nature of that which it doth figure, and not other- 

wiſe : and therefore as in enſignes, flagges, or ſtandards, 

the ſpeare or ſhaft goeth before, & the Rreamer or colours 

O3 | follow 
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follow after, ſo the face of every creature thatis figured or 
deſcribed in the banner or hatchment, muſt lookeunto the 
ſhaft or ſpeare;unleſſe a man beare two creatures,one look- 
ing toward the other , for then this obſervation hath no 
place,for vaine it is to conjeRure where things are certain, 
otherwiſe it is the nature of the face to goe before,and the 
body to follow after : and the like reaſon is of the parts of 
every creature which is likewiſe borne in Armour , which 
arediſtinguiſhed by before and behinde,whoſe ſite muſt be 
ſuch,thar the head looke to the ſpeare,otherwiſe would it 
ſceme to goe backelike a monſter: but if the forepart alone 
of any creature be born in a Scucheon,as often it happeneth 
that men give onely a Lyon, Beare, or Buls head for their 
Armes,then muſt not the head direaly look npon the ſhaft, 
but aiide : further, every of theſe creatures be ſo deſcribed 
in the coate, as his vigour and generoſitie be belt ſet out, 
whether it be a fierce or ſavage beaſt, ora milde and gentle 
creature, But for colours, his rule is, that the nobleſt co- 
lour be put in the firſt part of the field, howſoever the coate 
be divided,quarter or pale. And of colours, the golden co- 
Jour is the chiefeſt , as that which doth figure the: Sunne, 
which 1s the fountaine of light, which is moſt acceptable to 
every mans Eye. The next is Purple or Red, which doth 
freure the fire, that is the higheſt and nobleſt of the foure 
Elements, and next the Sunne it ſelfe in dignitie. The third 
is Blew,of the Heralds called Azure, and Cerrlers in Latin, 
which figureth the Aire, which is a cleere and tranſparent 
body, and moſt capable of light, and commeth in nobility 
next after the fire. The fourth is White, which commeth 
necre to the Light,and thereforeis more noble than Black. 
that draweth neere to darkneſle, and therefore is the baſeſt 
of all Colours. And for mixt colours , as every one hath 
more or lefle of White or Black , ſo either they are nobler 
or baſer in reputation and degree. And thus much in gene- 
rall as concerning the knowledge of Armes. 


SECT. 7. 
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Concerning the Places and Succeſſions of Princes,and other 
honorable Perſonages,and firſt of their places. 


Ow followeth what the Civile Law holdeth,ascon- 
cerning Princes, and other honourable Perſons, and 
their ſucceſſions and places, whicha grave Iudge of this 
Land harh anciently acknowledged to belong unto the Ei- 
vile Law. 

By the Civile Law,all power commeth from God,as the 
Scripture teacheth,and among powers the two greateſt are 
the Empire, and the Prieſthood;for as God hath ordeined 
the one torule the outward man, & to bring all his ations 
within the compaſle of reaſon, & ſo to eltabliſh common- 
wealths, and to order the fame: So alſo hath he provided 
the other for the inſtruction of the inward man, and the 
planting of Religion among men. 

 By,the Empire, Iunderſtand, not onely the Empire of 
Rome(which ſometimes bare rule over moſt part of the 
world, atthelealt ten mighty Kingdomes, which now are 
growne into particular Empires, and Monarchies them- 
{clves)bur alſo every ſeverall Kingdome, which acknow- 
ledeerh no other Emperour than his owne Soveraigne; for 
how ſoever they differ in name andtitle, yet is the office ir 
ſelfe all one: For every one of them is Gods immediate Vi- 
carupon earth intheir owne kingdomes, for matters ap- 
pertaining unto Juſtice. Whereupon the Civile Law gives 
them very honourable titles, ſometimes tearming them 


Nedham 37, 
Hen. 6.fel. 21. 


f.4el:g.2.1. 


Gods upoi earth, for the great authority they have over Fel 

, _ | .delegar.2 t, 
other men under God; ſometimes Miniſters of God,for the'c;, ;;z,x3. 
ſervice they doe God intheir common- wealths; ſomtimes Cc. 1,r-:,t3 4. 56, 
molt holy, and moſt religious, tor the care they oughtto C 1.144 14.5, 


have about Religion,and correRting af thoſe things which 


are done again{t the feare of God; for a King ought in all £:2.17-37.5s 


things to propound the word of God before him for his 


rule,and to follow the doAtine of the Apoſiles ; _— 
| they 
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they are called moſt milde, becauſe a King in all the courſe 
of his life, but ſpecially 1n matters of pun1ſhment ought to 
imitate the mercie and tavour of Almighty God. 
Although the Emperour or King be reckoned among his 
L fin.C de ver, Nobilitie,becaule he ſhould not be puft up with the glorie 


C,5.,191,4 1.22, 


fanfic. de dig. of his place, & conceive he were of more excellent mould 


»11at.l.8 148,42, than the reſt, when indeed wee are all of one, and the ſelfe 
ſame clay; yet he is both by the ordinance of God and man 
1 Petric,2, gym er, (as the Apoſtle tearmes him)among them, that 
tat is, one whois ſupreame Soveraigne above the reſt, and 
whom they ought in all things to obey, foitbenot againſt 
ah. fhifie the Law of God, and common lultice ; for himſelte ts in 
FAS ind; p-- ſteed of the whole Law, yea he isthe Law it ſelfe, and the 
mtentty vue, Onely interpreter thereof, as m whoſe breaſt 1s the whole 
C6:.22.1.19, knowledge of the fame ; which albeit the DoQorsdoe 
C.d: 1:45, hold with a qualification, as thereby underitanding, not 
OPAm:8%$—*o onely the Princes perſon, but alſo his Chancellours, both 
which put together, make up a perfe& ſtate of a Prince: 
vet foraſmuchas all that benefit of wiſdome and govern- 
ment that commeth from them umo the Common-wealth, 
is principally derived from the Prince, as from the head, 
who hath vouchſafed to make them,as it were members of 
his body, and ſo by them to derive the power of his go- 
vernment unto all;it may be rightly faid,thar in the Princes 
breaſt reſteth the fulneſſe of all knowledge, for the well 
ordering of his common- wealth; for what they ſee, they 
ſee for him, what they heare, they heare for hisuſe, what 
they underſtand, they underſtand to doe him ſervice, & fo 
conſequently of the reſt of the actions of the minde & bo« 
dy they obey the Prince as their Soveraigne: ſo then as the 
Prince hath the primacie in the government of his com» 
mon: wealth, and all thoſe which governe under him, go- 
verne by,and for him;ſo alſo hath be the precedencie, and 
protoclifie,or foreſitting in all aſſemblies before the reſt,and 
{achother as have precedencie or foreſitting,have it by the 

c. 9111.37 |. 3. Princes indulgencie. | ; 
1m princips Next unto the Prince is his Queene, who hineth'by the 
cames 


—_—.. 
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beames of her King, and hath'the like prerogative as him- 
ſelfe hath. After them comes next in place the Kings Chil= 
dren, becauſe Children in a ſort are partakers of their Fa- 
thers diguitie: but yet among children there is a difference, 
that the male be preferr*d before the female, & among thoſe 
which are males, theeldeſt have the preheminence in goings' 
ſitting, ſpeaking, and other like matters of reſpet, After 
the Kings Children follow in the next ranke Dukes, after 
them Marqueſles, then Earles, fourthly Vicounts , and 
Laſt Barons ; all which have dignities either heritable , or 
granted by the bounty of the Prince, whereupon their no= 
bilitie is founded , and whereby they onely and no other 
are to be accounted Peeres of the Land. Among thee, for 
courtelie fake, are reckoned ſuch as deſcend of Noble Hous £ x. c. de digni- 
ſes,every one according to his degree,untill the third gene» #r.46.r 2 
ration: and the daughters of theſe great Houſes, ſo long as 
they marry to any that are in degree of Pecres,reteine their: 
fathers dignirie , but if they marrie under the degree of 
Peeres, then they loſe their fathers place , and follow the 
degree of their husband; which notwithſtanding is in pra- 
Riſe otherwiſe here among us, but without any warrant 
of Law. Thelike is of the Widowes of the Pecres, who £L. Mulrere: 1}. 
while they live ſole and unmarried, reteine the nobilitie of © 4* 42.7. 
their husbands ; but if they marrie, then they follow the Ari py —_— 
condition of their ſecond husbands, be it honourable or o+- aaboin og "26 
therwiſe. 2 
Next in place after Peeres conie Knights, whereof Cr» Cujacins 11h, de 
zacins following the moderne French Heraldrie , maketh Fe««:. 
three ſorts; one whereof he calleth Chevallzers, the other 
Bannerets, the third Bachilers, but ſetteth downe no pro- 
per difference of the one from the other ; and therefore I 
leave that to bee enquired of thoſe, which ſhall be curious 
thereof. Among the Romans, for ought that I have read, 7.cum ze. c, de 
there was but one order of them , and they were next in Np!” 
degree to the Senatours themſelves, as with us they are to 
the Peeres, X 
Berweene Knights and DE ofthe Law, hath ever 
; been 


Chaſſanens de 
Slorra munds 
4h, 9. 


Bartol trattat, 
de Inſign, 
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been queſtion for precedencie.fince either of them hath bin 
in credit in Common-weales, as may appeare both by the 
compariſon that T#lly maketh betweene Lucius Mnrena,a 
Knight of Rome, and P#bl. Sulpitins a Lawyer, either of 
them ({tanding for the Conſulſhip , in his elequent Oration 
made for Murera, and many diſputes of Bartol and Bal- 
dw, arguing the caſe to and fro, which although it be yer 
diſputable in forreine Countries, where the Civile Law is 
in credit; yet here among us where all preferment 1s taken 
from it, and the Profefſours thereof are ſhut up, as it were, 
into a narrow corner of their profeſſion, it 1s without con- 
troverlic,and the prioritie thereof indubitable:bur yer this 
is the reſolution of thoſe which are learned in this point, 
that in ſuch ads as concerne learning , a DoRour is to bee 
preferred before a Knight, but in acts that concerne milita- 
rie knowledge,a Knight takes place before a DoRor: but in 
other as which are neither proper to the one, nor to the 
other, firſt are preferred ſuch Doors as attend about the 
Prince ; ſecondly ſuch Knights as waite upon the Prince ; 
thirdly ſach DoRors as being not about the Prince, are 
excellent in learning ; fourthly come Knights without any 
place of preferment ; laſtly Doors of meaner gifts and 
lace. | 

d Alchough by the Civile Law there bee no Gentlemen 
of title under Knights , but all the reſt went under the 
name of people, yet in other Common- wealths there are, 
and with us bee, even in this ranke , which have names 
of preheminence , whereby they are in degree above the 
reſt ; as with the French there are /es Genti/hommes , and 
le Gens de ordinances , and with us are Squires and Gen- 
tlemen , all which give Enfignes or Coat-Armours, and 
thereby are diſtinguiſhed from the meaner people : in 
which reſpe& Bartol calleth them Noble , bur yet of a 
weake nobilitie , for that it hath no further prerogative 
in 1t , than that 1t makes them differ from the baſer ſort of 

ople. 

Of theſe rwo ſorts of Gentlemen with us, the _ 

hat 
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hath the priority, * who ſeemes by the common name we 
give him in Latine, to have had his origen, either for that na 
hee carried the Armour of the King, Duke, or cther great p,,,, jz. 25. 
perſonage , as wee ſee not _ in holy Scriptures Sal nararal.h ft, 
and Jonathan had their Armour-bearersz but in Poets and * And fo ir 


. ds _ might haveſee- 
other prophane ſtories , Patroclus was eFchilles Armour med boketi. 


bearer, and (!itus great eAlexanaers : whereupon ſome ad nome; Gor 
write that 5-\ims five 9nopoess, which is he whom we call chough Wenovw 
Armiger in Latin, is a footeman,that with a ſpeare,thield, c2!l this kinde 
or head-piece, followeth an armed Knight in battalle , or ug roman 
rather as ſome other ſuppoſe , it is the footeman himſelfe _ tf 7. 
armed in the field : howſoever the word be taken , this is c:ll-d ſuch 2 

{are, that theſe were men of good account in the old time, oneScy/d-crape, 
as thoſe which won themſelves credite out of warre, and ® fhicld-knave, 
ſo their eſtimation remained in their poſterity; and as thoſe ws be nad : 
were in time before , ſo are theſe which are in our dayes, C:y new , the 


as deſcending , tor the moſt part, from their worthy Ans boy or ſervant) 


: that uſed ro 
celtours beare a ſhield 


There is no dubbing or creating of theſe by the Princes OOO 
hand , or him to whom the Prince hath given authori- ,,0ur afre; hi 
ty, as it is in the creating of the Nobllitie, and the making Mafter in the 
of Knights,þut every one whom the Captaine hath vouch- weres:andthis 
fafed thar ſervice , is by the ſervice 1t ſelfe a Squier ; ' yang rs 
and that not onely hee which hath done the ſervice in yr vi remand 
warre, but alſo ſach which have done any equivalent ſer- the originall of 
vice in peace, as Lieutenants, and Sherites of Shires , the dignitie 
and Iuſtices of Peace within their Countie : for even in whereas the 


Ts : 7 FRET word Eſquicr 
this , as in other Promotions hath that diſtinftion of Hererernr gpl 


the Law place, of (aftrenſis peculii, &- quaſi caſtrenſsr, ite ) from the 
whereby ſervice of the Common-wealth at home , is le Frexch,properly 
velled and made equall with that abroad, Gentlemen have noteth another 
their beginning either of bloud, as that they are borne thing, 

of worſhipfull parents, or that they have done ſome L.1.c. de d;gnr- 
thing worthily in peace or warre , whereby they de. *-r. 14,10. & 
ſerve to beare Armes , and to bee accounted Gentlemen, **+ 

for he is a Gentleman who is commonly fo taken and re- 


uted, 
Hs P 2 | And 
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And this is the laſt and loweſt order of them to whom 
Law doth allow any challenge of precedencie. 


SECT. -&- 


Conrerning the Succeſſion of great Perſonages zn their 
places of Hononr., - | 


Ow it followeth, thatI ſpeake ſomething alſo, how 

great perſanages one ſucceed another in their places 
of honour. 

And firſt, to begin with the Empire it ſelfe, as the grea- 
teſt earthly dignitie under God , albeit in the beginning it 
were raiſed up by no right, but by uſurpation, 7#/ins Ceſar 
changing the former government of the State, and challen-= 
ging to himſclfe the whole managing of the ſame; yet after 
1t came to an orderly courſe, inſomuch as hee that had the 
preſent poſſeiTion of it, diſpoſed it to his beſt liking by his 
laſt Will and Teſtament. So Flizs himſelfe deviſed it to 
Oftavins his (iſters ſonne : and albeit that deviſe took not. 
efte& , by reaſon of the treaſon that was wropght againlt 
Fulins owne perſon, fo that Oftavins was faine to recover 
it by another right,even by the death of Lepidns and efn- 
ronins his colleagues in office yet that very Will of Zlins 
gave a pretence to Otfavins , who after was called e7#- 
guſius (becauſe hee did increaſe che Empire with many 
worthy V1Rories) to {tand for the inheritance of the Eme 
pire; in con{ideration of which title the Scrate and people 
of Rome more eaſily ſubmitted themſelves unto his go- 
vernment. Azguſtas in like ſort bequeathed it to Tiberins, 
and Tiberius to Caias: and fo it came from one to ano- 
ther , untill ſome of them by cruelty and licentiouſneſſe of 
life, became ſo odious to God and man,that the people roſe 
againſt them , and bereft them of that liberty, which they 
had preſcribed in appointing of their Succeſſors, and ſome- 
whiles themſelves, and ſomewhiles the Souldiers made 
choiſe of whom they thought good , or by whom they 
thought beſt to be rewarded. And thus the right of Succeſ- 


fion 
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ſion unto the Empire,was toſt up and down many hunured 
yeares betwixt Inheritance , Bequeſt, and EleRion , un- 
till at the laſt, it came unto that eſtabliſhed ſtate, as now it 
is in, and ſetled Ele&ours of the Empire,ſo often as it hap- 
pened to be voide. Succeſſion in Kingdomes, in moſt part 
of the world, in former time hath beene, and at this day is 
by right of bloud, (a few onely excepted, which are Ele» 
Rive, as the Kingdome of Poland is at this day) and in 
Succeſſion the eldeſt ſonne taketh place before the reſt ; 
and if there be no heire male, then theeldeſt daughter ſuc- 
ceedeth in the Kingdome,and her iſſue: for Kingdomes (as 
alſo ſucceſſion in other dignities) are 1mpartible. And yet 
France (to exclude Edward the third from the inheritance 
of the Crowne thereof, who deſcended of 1/abe! the ſiſter 
of Charles the faire , and fo was next heire male unto the 
Kingdome of France)alleadged for themſelves the Law Sa- 
lick, pretending none which claimed by the woman,albeit 
he were the next heire male in bloud, was to ſucceed,as long 
as there were of the male line alive, how farre ſo ever they 
were off in degree from the laſt King deceaſed, But this 1s 
but a meer device of the Frexch, fathered upon ſome rotten 
Record of that part of their Nation, called $a/:z; of whom 
otherwiſe they have nothing memorable to ſpeake of, as 
being the baſeſt Nation among them all, of whom they re- 
port their people to have bin compounded: bur this deviſe 
ſerved their turne then, whether it were anciently invented, 
or newly coyned. But howſoever they oppoſe themſelves 
againſt womens government;as Bodine their countrey-man #:dn. 114.6, de 
hath of late ſtretched out the firength of his wit to deviſe '** 
reaſons againlt the government of that ſexe : certaine it is, 
that the Law of God hath allowed it,as it appeareth inthe 
example of Debora, who being a Propheteſle governed 1/- 
rael fortie yeares , and by her direction got the //raelites a 
mightie viRorie over Si/era the Captaine of the hoaſt of 
Fabia; and we among other Nations, have found by expe- 
rience, gunaicocratie, or womens government is nothing 


ſo unfortunate , as Bodine wonld make us beleeve it is. 
$3 For 
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For both in our late Queene, and alſo in her fiſter, { except 
only the caſe of Religion, wherin ſhe followed the error of 
the time,and was carried away more with zeale than know- 
ledge, and thereby is more to be pitied than to be envied) 
what is in their government, the wiſeſt Man- Prince in the 
world would not deſire to be in his owne Regiment ? for 
what is either in their private carriages , (ſo you giveno 
eare to virulent and malitious tongues, who report ſurmi- 
ſes for ſubltances, and tales for truths) or in their publicke 
government,(ſo you lay not other mens faults to their char- 
ges) that any man may juſtly blame ? For that I may paſſe 
over the reſt of their Heroicall vertues, fit for women of 
their State (ſpecially the late Queene, who was peereleſle 
among all Queenes that ever weat before her, & unmatch- 
able, as I verily doe beleeve, by any that ever ſhall ſucceed 
her) as their magnanimity whereby they ſubdued,not only 
their domeſticall enemies, but vanquiſhed even their for- 
raine foes, were their deſignements never ſo dangerous , 
not ſhewing any token of diſcouragement , either in the 
treaſonable attempts of the one, or in the malitious com- 
plotments of the other. 

W hat an excellent worke of hers was that, that then 
when all her neighbour Kingdomes round about her were 
drunke with the cup of the fornication of the whore of Ba- 
bylon,ſhe alone came out of B aby/on,and & continued con- 
tant to the end , maugre the threats of the red fierie Dra- 
gon, and the flouds of water he caſt out of his mouth after 
her? How excellent did ſhe ſhew her ſelfe in theſe two ver. 
tues which doe chiefly preſerve Princes States, that is, 
Mercy and Judgement, the Records of her time doe ſhew, 
ſo that I may ſpare to remember any by nams, which hap- 
pily would not be well taken. 

And yer, truth it is, that mens government is more a- 
greeable to Nature than womens is, whom God in the be- 
Zinning put in ſubjetionunder man,gand who for the moſt 
part are by nature weake in body , and thereby unable to 
pur in execution the great affaires of a Kingdome, and un- 

{ctled 
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ſetled in Judgement, and fo hardly can determine that 
which is right, and ſettle themſelves thereupon : yet by 
the numeration of certaine ill governing Queenes, to con- 
clude a generalicic againlt all government of women,is but 
an ill kinde of arguing ; for even by the like reaſon a man 
might conclude againſt Kings , of which ſort , although 
there hath beene many good , whom God hath uſed as in- 
ſtruments to worke great good unto people in every King= 
dome, yet more of them have beene evill, as the Stories of 
every country will ſhew;and to abridge God of his power, 
that hee cannot as well governe by a woman as by a man, 
when it is his good pleaſure fo to doe, were great injurie 
to God,and a great diſcredit to all woman kind: but to re- 
eurne thither whereT left. 
In ſucceſfion of Kings a queſtion hath beene, where the 
King hath had ſons both before he came to the Kingdome 
and after, which of them is to ſucceed, he that was borne 
before the Kingdom as having the prerogative of his birth- 
right, or he that was borne after,as being brought into the 
world under a grearter planet than theother, neither hath 
there wanted reaſon or example for each fide to found | 
themſelves on: for Xerxes the ſon of Darizs King of Perfia H*!94e1. 111.4. 
being the eldeſt birth after his father was enthronized in F ee R 18 
the Kin2dome , carried away the Empire thereof from his yz, — 
brother Artemines or Artobazanes borne before his father x, 
came to the royall poſſeiſion thereof: ſo Ar/eces the ſon of 
another Dari borne in the time of his fathers Empire car- 
ried away the garland from his brother Cyr#s borne before 
the Empire: ſo Lewes Duke of Milan born after his father Gwicc1a14,s. 1, 
was Duke . was preferred to the Dukedome;, before his 7/*r- 
brother Ga/liaſins borne before the Dukedome. But theſe apr —_— 
examples notwithſtanding, and the opinion of ſundry Do- ach, gicenil. a, 
ors to the contrary,commonuſe of ſucceſſion in theſe late de reg1b, Hun- 
ter dayes hath gone to the contrary, ani that not without £7: S1geb. 1» 
goodreaſon: for that it is not meet, that any that have right <7" 
ro any ſucceſſion by the prerogative of their birth-righr, 
(ſuch as allelder brethren have) ſhowd be deſpoiled there- 


of, 
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of,except there be ſome evident cauſe of incapacity to the 
contrary. Os | 

n—_ * EP »' Beſides,ſundry contentions have riſen in kingdomes be- 

Joni: matern; Ewen the iſſue of the eldeſt ſonne of the King dying before 
primegeniti filu his father;and the ſecond brother ſurviving the father, who 

oz» excludant ſhould reigne after the father,the Nephew challenging the 
ſfecunde-gentts £,me unto him, by the title of his fathers birth-right,and ſo 

gm bytheway of repreſentation; for the eldeſt ſonne,even the 
ﬀ 9; "ers & father yet living,beares the perſon of the father, how much 
= wml. then rather his father being dead ? Whereupon the Law 
| cals as well the fonne Filinsfamilias,as the father Paterfa- 
»ilias, for that the ſonne, even during the fathers life, is as 

it were Lord of his fathers tare: the other claiming as eldeſt 

ſonne to his father at the time of death ; upon which tit'e, 

Pauſanizs Ii, in old time there grew a controverfie betweene Arexs the 
2. Hiſfor, ſonne of Acrotatus eldeit ſonne to Cleomines, King of La- 
cedemon, & Cleomines ſecond ſon to Cleomines, and unckle 
to the ſaid Arens,but after debate thereof, the Senate gave 
their ſentence for eres right, againſt Cleomines: belides 
Eunomrns King of Lacedemon having two ſons, Polydefecs 
and Lycurgus,Polyd: tes dying without children, Lycrrgns 
ſucceeded inthe kingdome,but after that he underſtand Po- 
_ tydefles widow had a child, he yeelded the Crown to him: 

wherein he dealt farre more religiouſly thaneitherdid King 
Zohn , who upon like pretence, not onely put by Arrhry 
Plantaginet his eldeſt brothers ſonne, from the ſucceſſion of 
the Kingdome , but alſo, moſt nnnatually, tooke away his 
life from him; or King Rzchard the third, who molt barba- 
rouſly, to come unto the Kingdome, did not onely May his 
two innocetit Nephewes, but alſo defamed his owne mo- 
ther, in publiſhing to the world,thart the late King his bro- 
ther, was a Baſtard. Our Stories doe not obſcurely note, 
that a controverſie of like matter, had like to have growne 
betweene Rzchard the ſecond,and Fohn of Gaunt his uncle, 
and thar he had procured the counſell of ſundry greart lear- 
ned men to this purpeſe, but that hee found the hearts of 
{dry Noble-men of the Land, (and ſpecially the Citizens 
of 


Platarch in Vis 
* Lycurg. 


and Ecrlefiaſticall Law. 113 
of London) to be againſt him; whereupon he defiſted from 
his purpoſe, and acknowledged his Nephewes right. Yet 


notwithitanding,whe'ias Charles the ſecond King of Sicilie Vicerin tn vi- 
departed this life, & left behinde him a Nephew of Charles '* Hen,T. 


his eldeſt ſonne, ſurnamed Afarrellzws, and his younger ſon 
Robert , and rhe:matter came in queſtioh which 'of theth 
ſhould ſicceed, Clement the fifth gave ſentence for Robert 
the younger ſonne of Charles deceaſed.,againſt the ſonne of 
Aartellus,being Nephew to his Grandfather,and ſo cauſed 
the ſaid Robert to bee proclaimed King of $:ci/ze;; which 
was done rather upon Jivledfore,thas Pope Clement Cone 
ceived againſt the Emperonr Frederick,than that there was 
juſt cauſe ſo to doe. And yet G/anvil,an old reverent Law- 


Clem.c.paſt or a- 
# de re judica- 


yer of this Land , and Lord chiefe Juſtice.under Henry the G/amvi/1.7.c.3; 


ſecond, ſeemeth to make this queſttoriable here in England; 
who ſhould be preferred, the'Uncle.or the Nephew. .-- i! 

And thus much of ſucceſſion of Kings, wherein the eldeff 
among Males hath the prerogative,and the like in Females, 
if there be no Male: for that a Kingdome isa dignirie undi- 
vilible, and can come but to-one,be he Male or Female; for 
that otherwiſe great governments would ſoone come to 
{mall Rules and Territories. 

And the like that is faid of Kingdomes,is to be held of all 
Dignities under Kingdomes, where theeldeſt ſonne 1s to be 
preferred before all his other brethren,& they ſucceſſively 
one before another, if there be no iſſue left ofthemthat goe 
before;and the Male line is tobe preferred before the Femi- 
nine, and the Feminine before all thereſt of the kinred,ſo it 
be not a Maſculine Feud , and the fame intailed upon the 
heire Male. | - 

And thus farre , as concerning the matters wherein the 
Civile Law dealeth direaly or incidently within this 
Realme. Now it followeth,to ſhew how much of all thoſe 
Titles of the Canon Law , which have beene before ſer 


downe, are here in practice among use 
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CHAP. IL 
SECT. I. 


Loncernens the uſe which the Canon Law hath «n this Realm: 
That ſome Titles thereof are aboliſhed onely individually, 
and ſome others are altogether, 


PSF thoſe Titles of the Canon Law, which before 
[8 have beent recited, ſome are out of uſe here with 
Sz us in the fingular or Individunm, by reaſon of the 
groſſe Idolatrie they did conteine in them; as the Title of 
the Anthoritie and uſe of the Pal, the Title of theMaſſe, the 
Title of Reliques and the worſhip of Saints , the Title of 
Monks and Regular Canons, the Title of the keeping of the 
Bathariſt and Creame, and ſuch other of like qualitie : but 
yet are reteined in the general! : for in ſtead of them, there 
are ſubſtituted in their PR_s holy worſhips, tending to the 
like end of godlineſſe thoſe other did pretend, but voide of 
thoſe ſuperſtitious meanes the other thought to pleaſe God 
by ; and fo inſtead ofthe Maſe , hath come in the holy 
Communion : and in place of worſhipping of Saints, hath 
fucceeded a godly remembrance, and glorifying of God in 
his Saints, and ſo of the reſt, whereof there is any rightnſe 
within the Charch. 


Some other ate out of uſe as well among the Civile as 


Criminall titles , becauſe the matter that is therein treated 
of,is knowne notorioutly to belong to the conufance of the 
Common Law at this day , as the Titles of Buying and 
Selling, of Leaſing, Letting, and takifig to Farme, of Mor- 
Seging and Pledging, of Giving by deed of gift, of Dete- 

ing,of Colluſion and Coſenage, of Murdetr,of Theft, and 
receiving of Theeyes, and ſuch like. s: 


SECT. 3, 
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+5.M 
SECT. * 


That the Titles laſtly mentioned, did anciently belong nuts 
the (court Spiritual, and the Reaſons which moved the 


 Anuthoy ſo to beleeve: The firſt Reaſon, 


A yet, doubt not, buteven theſe matrers,as well Ci- 
[{ A vile as Criminall, or moſt of them, were anciently in 
practiſe,and allowed in Biſhups Courts in this L— 
Clerks, to the which I am-induced by three Reafons: Firk, 
that I finde not onely the forrein Authors of the Decretals, 
but all the domeſticall Authours of the 'Legatines , being 
all moſt excellent wiſe men, as the Stories of their ſeyeral 
ages do report,to have enacted theſe ſeverall conſtitutions, 
and to have inſerted them,not onely in the body of the Ca- 
non Law,but alſo in the body of the Eccleſiafticall Lawes of 
this Land;and that ſome wiſe men, ſundry yeares after their 
ages,doe write and comment upon the ſame, as things ex- 
pedient and profitable for theuſe of the Church,and the go- 
vernment of the Clergic in thoſe dayes;neither of which,T 
doe preſume, they would have done, ifin thoſe agesthere 
had not beene gooduſe and free practice of them. 


SEC HE 3 
The ſecond Reaſon, 


Cpantly ot I finde in the Code of Fuſtin5an,by ſundry 
Lawes,ſome of his owne making, ſome others of other 
Emperours before his time,even from the dajes of Conſtane 
zine the great, Biſhops in their Epiſcopall audience had the 
pratice of theſe matters,as well Criminall as Civile; and to 
that end had they their Offictals,orChancellours, whom the 
Law calleth Eccleſiecdici, or Epiſcoporum Ecaici, that is, 
Church-Lawyers, or Biſhops- Lawyers, men trained up in 
the Civile and Canon Law of thoſe ages, todire them in 
matters of Judgement, as well in Eccleſfiaſticall Criminall 
matters, as Eccleſiaſticall Civile matters. 

Q 2 And 
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And that theſe which now are Biſhops Chancellours, are 

the very ſelfe ſane perſons in Office, that anciently exerci- 

ſed Ecclefaalticall inrifiittion under Biſhops, and were cal- 

led Ecclefrecdiciit may appeare by that whichPapsas,an old 

ancient Hiltoriographer cited by Gorhofred, in his Annota- 

tions upon the foreſaid Law Omnem in the Code,& title de 

Epiſcopss and Clericis,and upon the S. Preterea. writeth of 

them, who faith thus, ThatEcclefiecdici orEcdice were thoſe 

that were aiders & aſliſters to the Biſhops, in their Iuriſdi- 

Aions, not aſtri& or bound to one place, bur every where 

through the whole Dioceſſe, ſupplying the abſence of the 

Biſhop, which is the very right deſcription of the Biſhops 
Chancellours that now are; who for that they carry the Bi- 
ſhops-authority with them every where, for matters of Iu- 
riſdition,and that the B.and they make but one Confiſtory, 

are called the Biſhops Vicars generall, both in reſpec their 

authority ſtretcheth it ſelf throughout the whole Dioceſſe, 

and alſo to diſtinguiſh them from the Commiſlaries of Bi- 
ſhops , whoſe authority 1s onely in ſome certaine place of 

the Dioceſe, and ſome certaine cauſes of the Turi{qiQion, 

Joieed unto them by the Biſhops, and therefore are called 

Gloff. in Cle- by the Law,?ndiges or Officiales foranes,asif you wonld ſay, 
wens.2, de Re Officiales aſtrifti cuidam foro diveceſess tantum, | 
ſertp. So that it ts a very nxcere concett, that a certaine Gentles 
Sce the Conhi- man, very learned and eloquent of late hath written, That 
bares es _—_ Chancellours are men but of late upſtart in the world, and 
ny England. that the ſloath of Biſhops hath brought in Chancellours, 
fol.8. b, wheras in very deed, Chancelloursare equall,or neer cquall 
Bldes 1. ati. in time to Biſhops themfelves,as both the Law it (elf, and 
gando ff. de Stories doe ſhew :. yea Chancellours are ſo neceflary Oth- 
efficio Procon- cers to Biſhops, that every Biſhop mult of neceſſity Fave a 
_ "TR Chancellour;and if any Biſhop would feeme to be ſo com- 
rearum reſolur. Pleat within himſelfe,as that he.needed not a Chancellour, 
eve, num.4. yet may the Archbiſhop of the Province wherin he is,com- 
$6-02i 14.1, pell him to take a Chancellour,or ifhe refuſe fo to doe, pur 
& vicarto Epiſ. a Chancellour on him: for that the Law doth preſume. it is 


th 1 | "the matter of more weight, than one man is able to ſuſtain to 
governe 
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governe a Whole Dioceſle by himſelfe alone ; & therefore 
howſoever the nomination of the Chancellour bee in the ,, offienſis in 
Biſhop, yet his authority comes from the Law, and there- ſummss de off 
fore he is no leſſe accounted an Ordinarie by the Law, than c« Vicar: ns. 
the Biſhop is. But truth it is, not the ſloth of the Biſhops, #*79 2+ #2 fine, 
but the multitude and varietie of Eccleſiaſticall cauſes 4b Epife —_ 
brought them in, which could not be defined by like for- / $34.90 27h 
mer precedents, but needed every one almolt a new deciſi- jure recopiunt, 
on. And the reaſons why Princes 1n the beginning granted * 
to Clergie men theſe cauſes & their Conſfiſtories, (for from 
Princes were derived in the beginning all theſe authoricies, 
as alſo the Religion it ſelf is ſetled 8 proteRed in kingdoms 
by Princes, before there can be had a free paſſage thereof) 
were. Firſt that the Clergy-men therby might not be drawn 
from their prayer and exerciſe of divme ſervice, to follow 
matters of ſaits abroad : 2”, that they were like to have a 
more ſpeedy & better diſpatch,& more indifferency before 
a Tudge of their owne learning,than before a Tudge of ana» 
ther profeſſion ; for this is true,and ever hath beene,and I 
feare ever will be unto the end,that is ſaid in theGloſſe,and 
isin common law.Laict oppido ſemper infeſt ſunt Clericts: 
Laſtly, That Cierks ſuits and quarrels ſhould not be divule 
ged and ſpread abroad among the Lay people,and that ma- 
ny times,to the great diſcredit ofthe whole profeſſion,ſpe- 
cially in criminall matters , wherein Princes anciently fo 
much tendered the Clergie , that if any man among them 
had committed any thing worthy death, or open ſhame, he 
was not firſt executed, or put to his publick diſgrace , be- 
fore he was degraded by the Biſhop, and his Clergie, and 
ſo was executed and put to ſhame, not as a Clerk, but as a 
Lay malefaRor; which regard towards Eccleſiaſticall men, 
it were well it were ſtill reteined, both becauſe the confide- 
ration thereof is reverent, and worthy the dignity of the 
Miniſterie, whoſe office is molt honourable, and alſo for 


that it is more ancient than any Papilticall immunitie is. 


Q3 SECT. 4: 
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SECT: 3. 
The third and laſt Reaſon. 


Tr third reaſon that moves me that I ſhould beleeve, 
that theſe Titles ſometimes were here in exerciſe a- 
Olanwhliktz. mong us in the Eecleſiaſticall Courts, is, that Ifind Glanvil, 
Phot ; hg 2" who himſelfe lived under Henry the ſecond, and was Lord 
5 chiefe ultice of England in his dayes ſort to the Eccleſia. 
Ricall Courts, the plea of Tenements, where the ſuir is be- 

tweene two Clerkes, or betweenea Clerke or a Lay-man, 

and the plea is, De /ibera elecemoſina feodi Eccleſiaſtici,@ non 

| petirny inde recognitio, whether the frank fee be Lay or Ec- 

Id:m live13. clefialticall : where alſo is farther added, that if it be found 
YER by the verdid of legall and ſufficient men, that itis of Ec 
cle(iaſticall fee, it {hall not be after drawne to Lay fee, no 

though it be held of the Church, by ſervices thercunto due 

tdew l1b,7- cap, and accuſtomed : ſecondly, whereas land is demaunded in 
x5, marriage by the husband,or the wife,or their heire,and the 
demaund be againlt the giver, or his heire, then ir ſhall be 

at the choice of the demander, whether he will ſue for the 

fame in the Court Chriſtian, or in the ſecular Court : For 

faith he,1t pertaineth to the Eccleſiaſticall Courts to hold 

plea of Dowries, which he calleth Afarztagra, if ſo be the 

plaintife ſo make choice of thoſe Courts, for the mutnall af- 

fiance that is there made betweene the man, and the wife, 

for marriage to be had between them, and there is aDowry 

promiſed unto the man by the womans friends, neither ſhall 

this plea bee carried unto the temporall Courts,no though 

the lands be of Lay fee, ſo that it be certaine the uit is for a 

Dowry, but ifthe ſuit be againſt a ſtranger,it is otherwiſe: 

40 24.E4.1. Againe, the Kings prohibition forbidding the Clergie the 
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dealing in many things which are of Lay fee, forbids them 


no one thing that 1s of Eccleſiaſticall fee, and to ſhew the 
Princes meaning preciſely therein, that it was not his intent 
by that Prohibition to reſtraine the Eccleſiaſticall Indges tor 
proceeding mn matters of Eecleſiaſticall fee, hee ſers downe 


in 


—_ 
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In very tearimes theſe words (Recogniſances touching Lay 
fee) as though he would hereby fignifie to all men, that he 
would not touch matters of Eccleſiaſticall fee, which did 
then wholly and properly appertaine to the tryall of the 
Chriſtian Court, ashath been before vouched out of Glarn- 
vill,who for the placehe then held,may be thougheto have 
knowne the Lawes of England, as then they ſtood, and the 
right interpretation thereof, as well as any man then, or 
now living. And yet becauſe there were ſome things of 
Lay fee, which the Clergie then had cogniſance of, and as 
yet have in ſome meaſare ; as cauſes, and matters of mony, 
chattels, aud debts, riſing out of Teltaments, or Matrimo- 
nie , becauſe hee would have whatſoever belonged to the 


Clergy to beundoubted, excepteth them from thoſe things 


which belong to the Crown and dignity,and leaveth them 
to the ordering of the Chriſtian Courts ; which is nothing 
elſe but an affirmance of that which G/azvil and thereſt of 
the ancient Engliſh Lawyers, Brafon and Britton ſaid be- 


fore. 
Ade hereunto the provinciall Conſtitution e-Ererne de 


p14, made in the dayes of Henry the third, which plainly 
ſhewes, that in thoſe dayes all perfonall ſuits betweene et- 
ther Clerk & Clerk,or between Lay-men complaynants, && 
Clerkes defendants (for ever the Plaintife mult follow the 
Court of the Defendant, which to the Ecclefaſticall men 
then was the Eccleſiafticall Court) were tryed by the Spi- 
ricuall Law, & not by the Temporall Law; which practiſe 
for that itdoth accord with the Judgement of thoſe ancient 
Lawyers that have beene before cited, and with the Prohi- 
bicion it ſelfe, which there reſtraineth onely calling of Lay 
men to make recognifances of matters of Lay fee; it may 
be a great argument, that theſe things were of the Eccleſia- 
ſicall right in thoſe dayes: from which I ſee not how the 
Ecclefialticall Conrts are falne . for I ſee neither Law, nor 
Statute to the contrary , unlefſe perhaps they will fay the 
Statute of the 25. of Henry's. cap. 19. took the fameaway, 

as being huecfiill tothe Kings Prerotative royal] , and re- 

TR 7 pugnant 
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pugnant to the Lawes,Statutes,& Cuſtomes of this Realme; 
which whether they be, or benot takenaway by the ſtroak 
of that Statute, I leave it to men of better experience in 
theſe matters than my ſelfe to judge. = 

But yet this I finde by. experience to be true, that where 
there are two divers juriſdictions in one Common-wealth, 
unleſſe they be carefully bounded by the Prince, & an equall 
reſpe& carried to both of them, ſo farre as their places, and 
the neceſlary uſe of them in the Common: wealth requires, 
as the advancement of the one increaſeth, fo the practiſe of 
the other decreaſeth, ſpecially it one have gotthe counte- 
nance of the State more than the other: which is the onely 
cauſe at this day of the overflowing of the one, and the eb- 
bing of the other, but it is in his ſacred Majeſtic to redreſſe 
it, not by taking any thing from that profeſſion that is 
theirs, but reſtoring to this profeſſion, that which is their 
owne': but hereof ov» 229. 


SET I» $3. 


That ſome Titles of the Canon Law are granted to bee o 
abſolute uſe with us , and that of ſome other there is 
queſtion made. 


FEY the reſt of the matters that belong to the tryall of 
the Eccleſiaſticall Courts, ſome are acknowiedged to 
be abſolutely in uſe, ſome others are challenged to be but in 
a certaine meaſure in uſe. 

In abſolute uſe are thoſe which never had any oppoſiti- 
on againlt them , which almoſt are thoſe alone which be- 
long to the Biſhops degree or order ; for all things which 
come within the compaſſle of the Eccleſiaſticall Law , are 
either belonging to the Biſhops degree,or his juriſdiction: 
To his degree and order belong the ordering of Miniſters & 
Deacons, the confirmation of Children, the dedication of 
Churches and Churchyards, and ſuch like, none of which 
have beene challenged at any time to belong to any other 
Law. The ſecond fort is of them that belong to Bi- 

OPs 
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thops jurifdiion, which is partly voluntary, partly litigi- 

ous: Voluntarie is, when thoſe with whom the dealing is, 

ſtand not againit it; but litig1ous it is, whenit is oppugned 

by the one Part or the other;of this latter ſort many things 

in ſundry ages have beene called in queſtion,but yet reſcued 
andrecovered againe by the wiſe and grave Judges them- 

{clues wha have found the challenge of them to be uniuſt. 

But what doth belong to either of them in private,or what 

cauſesdo appertaine to the whole Turifdicton in generall, 

becauſe they have beene already Particularly ſet downe by . ofoo ka his 4- 
that famous man of worthy memory Door Coſin, in his jclogic pare x- 
learned Apulogie for certaine proceedings in Eccleſiaſticall c.z, 
Courts;I will not make a new catalogue of them, but ſend 

the Reader for the knowledge thereot unto his Booke; but 

yet in my paſlage will I note, which of them have beene 

moſt chiefly oppugned, & as occaſion ſhall fall our, ſpeake 


ofthem. | 
LETEOLETETETEEELETIIFIEAEEIETEEE: 
PART II. 
CHAP. T. 
GSRCK 


How the Juriſaiftion which is of Civile and Eccleſiaſtical 
cogniſance, is impeached by the ('ommon Law of tha 
Land : and firſt of the impeachment thereof by the $t.:- 
tate of Premunire facias. 


9 Nd thus much as concerning thoſe parts of the 
720 Ecclefialticall Law, which are herein uſe with ns: 
== Now it followeth.to ſhew wherby the exerciſe of 
that Turiſdicion which is granted to bee of the Civiie and 
Ecclefiaſticall cogniſance, is defeated & impeached by the 
Common Law of this Land, which is the third part of this 
Duviſion. 
R The 
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The impeachment therefore is by one of theſe meanes; 
by Premunireby Prohibition,by Tnjutnition,by S uperſedeat, 
by Indicavit, or Quare impedit: but becauſe the foure laſt 
are nothing ſo frequent, nor ſo harmfull as the others,and 
that this Booke would grow irito a huge volume,ifI ſhould 
proſecute them all, 1 will onely treat of the two firſt, and 
put over the reſt unto ſome better oportunitie. 

V/natis a A Preammunire therfore isa writ awarded out of the Kin 
Premmwire: Bench,againlt one who hath procured out any Bull,or like 
proces of the Pope from Rome, orelſe. where, for any Ec- 
clefiaſticall place, or preferment within this Realme ; or 
doth fne in any forreine Eccleſiaſticall Court, to defeate or 
impeach any IuJgement given in the Kings Court, wherby 
the body of the offender ts to bee impriſoned during the 
Kings pleaſare, his goods forfeited, and his lands ſeized in- 
zo the Kinzs hand, fo long as the offender liveth. 

This writ was much inuſe, during the time the Biſhop 
of Rome's authoritie was in credit in this land, and very ne- 
ceſſarie it was it ſhould be fo, for being then two like prin- 
cipall authorities acknowledged within this Land, the Spi- 


0 ſq # , rituall in thePope,and the Femporall inthe King; the Spi- 
2 : Fd. +, Tituall grew on fo falt on the Temporall, that it was to be 


C> 2, feared(had not*theſe Statutes beene provided toreltraine 
7-Rich,2.c,12. the Popes enterpriſes) the fpirituall Iurifdition had de- 
:3 Rich.2854 + onred ap the temporall,as the temporall now onthe con- 
+-':+55-3+ trary fide hath almoſt ſwallowed up the ſpirituall.But ſince 


*\[-verche- : a ns Ps 
lei svenour the forreine authorttie in ſpirituall watrers is aboliſhed, & 


of th:ie Statutes, ha ve our Profefſours of the Common La v1 wrought many dangers 
rotac Juriſdiatg Ec: fiatticall,threatning the puntth-nent contemedin theStatvte Ann: 
27. EaWw.z. & 38.cquſdem, almoſt to every thing that the Count Chriſtian dealethin 
pretending all thin2s dealt with 10 chofe Couts,ro be the diſheriſon af the Crovwne(from 
th: which, and none otter founcaine, all Eccleliaſticall Jurildi&ton IS NOVV derived ) 
whereas 1n trueth Szr Thomas Smuth ſaith very rightly and chaxirably, that che vniting 
of the Supremacie Eccl:fiaſticall and Tewporall in the King, utterly youdeth tlie uſe of all 
thoſe Statutes 3: (Nam cefſante ratione, ceſſut lex)and whatſoever is nov Wrovyhe or 
threatned againſt the JuriſdiRtion Eecclefiaſticall, is bur inemularion of one Courc to an 
other, and by conlequent,a dercgation of thit authority,fiom which all JuriſdiRion is 
now derived, and the maintenance whereof was by thoſe Princes eſpecially purpoſed. D, 
Cowel in the Laterpreger, 9 
cither 
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either Iariſdicion is agniſed to be ſetled whoily, & onelY 
in the Prince of this land,ſundry wiſe mens opin1on is,therE} 
can lye no Premnnireby thoſe Statutes at this day, againſt 
any man exercilingany ſubordinate Turiſdiction under the 
King, whether the ſame bee in the Kings name, or in his 
name who hath the ſame immediatly from the King : for 
that now all [urifdiction, whether it be temporall or Eccle- 
faſticall is the Kings,and ſich Ecclefiaſticall Lawesas now 
are in force, are called the Kings Eccleſiaſticall Lawes,and 
the Kings Eccleſiaſticall Courts; for that the King cannot 
have in himſelfe a contrarietie of Tarifdiftion, fighting one 
againſt the other, as it wasin the caſe betweene himſelfe 
and the Pope, although hee may have diverſitie of Iuriſdi- 
Qion within himſelfe, which for order fake,and for avoy- 
ding of confuſion in government, hee may reſtraine to cer- 
taine ſeverall kindsof cauſes , and inflit puniſhment upon 
thoſe that ſhall goe beyond the bounds or limits that are 
preſcribed them : but to take them as enemies, or undermi- 
ners of hisſtate,he cannot;for the queſtion here is not, who 
is head of the cauſe,or Turiſdicion in controverſie,but who 
Is to hold plea thereof, or exerciſe the Juriſdition under 
that head, the Ecclefiaſticall or Temporall Indge. Neither 
1sthat to move any man, that the Statutes made in former 
times againſt ſich Proviſors, which vexed the king and 
people of this land with ſuchunzult ſuits,doenot only pro- 
vide againſt ſuch Proces as came from Rome, but againſt all 
others that came elſe-where,being like coditioned as they: 
for that it was not the meaning of thoſe Statures,.or any of 
them, therby to tax the Biſhops Courts,or any Conſiſtory 
within this land; for that none of them ever uſed ſuch ma- 
lepert ſawcineſle againſt the King, as to call the Tudgements 
of his Courtsinto queſtion, although they went farre in 
ſtayning upon thoſe things & cauſes, which were held to 
be of the Kings temporall cogniſance, as may appeare by 
the Kings Prohibition theron framed. And beſide the Arch- 
biſhops, Biſhops, and other prelates-of this Land, inthe 


greateſt heat of all buſinefſe, being then preſent in the 
R 3 Par- 
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Parliament with the reſt of the Nobility , difavowed the 

Popes inſolencie toward the King in this behalfe;and affite 

red him they would and ought to ſtand with his Majeſtie 

againſt the Pope, intheſe and all other caſes touching his 

Crowne & Regalitie ,as they were bound by their alleage- 

ance : fo that they being not guilty of theſe enterpriſes a- 

gainlt the King, but in asgreata meaſure troubled in their 

owne jurifdiaion by the Pope, as the King himfelfe was in 

the right ofhis Crowne, as may appeare out of the courſe 

: _ ofthe faid Statutes ; The word (E!/ewhere)can in no right 
o OI ſence be underſtood of them, or in their Conſiſtories: al- 
ve! alibi)le qe hough ſome of late time thinking all is good fervice to the 
(xib1)eff 4en- Realme,that is done for the advancement of the Common 
teader enls Taw,& depreiling of the Civile Law, have fo interpreted 
Courr ' Ex*[7; jt, but without ground or warrant of the Statutes them= 
La x #9 ſelves,who wholly make proviſion againſt forreine antho- 
pur chiſeque Tity, and ſpeake no word of domeſticall proceedings. But 
appent al Come the ſame word(E!/ewhere)is tobe meant and conceived of 
(cn ley if 474 the places ofremove the Popes uſed in thoſe dayes. being 
7.1.4. fomtimesat Rome in /taly,ſomtimesat Avignion in France, 
Bre Tit, Pra ſometimes in other places, as by the date of the Bulls, and 
mire facizs. Other proceſle of that age may be feene; which feverallre- 
moves of his, gave occaſion to the Parliament ofinſerting 
the word(Z!/cwheze, )in the body of thoſe Statutes, that 

thereby the Starutes providing againlt Proceſle dated at 

Rome, they might not bee eluded by like Procefle dated at 

eAvignion, or any other place of the Popes aboade,and fo 

the penaltie thereof towards the offender might become 
voyde, and be fruſtrated. Neither did the Lawes of this. 

Land at any time whiles the Popes authurite was in his. 
greateſt pride within this Realm,ever impnte a Premunire 

to any fpirttuall Snbzet, dealing in any Temporall mat- 

ter, by any ordinary power within the Land , but reſtrai- 

ned them by Prohibition onely ; as it is plaine by the 

Kings Prohibition, wherein are the greateſt matters that 

ever the Clerpic attempted by ordinary, and domeſticall 

authority, and yet arerefuted onely by Prohibition. = 

| WAR 
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wher, as eertaine bulie: headed fellowes were not content 
to preſſe upon the Kings Regall jurifdiction at home, but 
would ſecke for meanes,for preferment, for forrain autho * 
rity, to controule the Tudgments given in the Kings Courts 
by proceſle from the Pope; thewere Premmnire”s decreed, 
both to puniſh thoſe audacious enterpriſes of thoſe faRtions 
Subjes, and alſo to check the Popes infolencie, that hee 
ſhould not venter hereafter to enterpriſe ſuch deſtgnments 
againſt the King and his people. Bat now, fince the feare 
thereof is paſt, by reaſon all entercourſe 1s taken away bee 
tweene the Kings good ſubjects, and the Court of Rome, 
it is not to bee thought the meaning of good and merciful 
Princes of this Land 1s that the cauſe of thefe Statutes bein 
taken away, the effe& thereof ſhould remain; & that good 
and durifull SnbzeRs ſtepping happily away in the exerciſe 
of ſome part of their jurifdtton, (but yet without preju- 
dice of the Prince, or his Regalt power)ſhall bee puniſhed 
with like rigour of Law, asthoſe which were moleſters, 
greevers, and difquieters of the whole eſtate. Burt yet 
notwithſtanding the edge of thoſe Premnnire's which 
were then framed, remaine ſharpe & unblunted ſtill againſt 
Prieſts, Teſuits, and other like Runnagates, which being 
not content with their owne naturall Princes government, 
ſeeke to bring in againe, that and like forraine anthoritie, 
which thoſe Statutes made proviſion againſt ; but theſe 
things I leave to the reverend Iudges of the Land, & others 
that are sKilfull in that profeſſion, onely wiſhing that ſome 
which have moſt inſight into theſe matters, wonld adde 
ſome light unto them,rhat men might not ſtumble at them, 
and fall intothe danger of them unawares : but, now to 
Prohibitions. 

S E C Fe Ge 
The impeachment thereof by Prohibition and what it 5s, 


Prohibition ts a commandement ſent ont of ſome of 
the Kings higher Courts of Records , where Pro- 
R 2 hibitzon 
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bibitions have beene uſed to be granted in the Kings name, 
ſealed with the ſale of thar-Court, & ſubſcribed with the 
Teſte of the chiefe Tudge, or Iuſtice of the Court, from 
whence the ſaid Prohibition doth come, at the ſuggeſtion 
of the Plantife, pretending himfelfe to be grieved by ſome 
Eccleſtaſticall or marine Iudge, in not admittance of ſome 
matter, or doing ſome other thing againſt his right, in his 
or their judiciall proceegings,commanding the faid Eccle- 
faſticall or marine Indge to proceed no further in that 
cauſe: & if they have ſent out any cenſure Eccleſiaſticall or 
Marine againſt the Plantife,they recall it, & looſe him from 
the ame, under paine of the Kings high indignation, upon 
pretence that the ſame cauſe doth not belong to the Eccle- 
ſiaſticall or Marine Iadge,butis of the temporallcognifance, 
and doth appertaine to the Crowne and dignitie. 
Of Prohibitions,ſome are Probibitions of Law, ſome 0+ 

ther are Prohibitions of Fat. 

What are Pro» Prohibitions of Law, are thoſe which are ſet downe by 

hibitions of any Law or Statute of this Land , whereby Eccleſiafticall 

Law. Courts are interdied to deale in the matters therein con= 
tained, ſuchas are all thoſe things which are expreſſed in 
the Kings Prohibition; as are aſſo thoſe which are mentio« 
ned by the ſecond of Edward the lixth, where Indges Ece 
cleſialticall are forbid to hold plea of any matter contrary 
to the efteR,intent, or meaning of the Satute of I. 2.("ap- 
3te 3. The Statute of Articuli Cleri, Circumſpefte agatir, 
Sylva Cadaa,the treaties De Regia Prohibitione, the Sta- 
tnte Anno r. Edwards 3. ( apite 10.0r ought elle wherein 
the Kings Court ought to have Juriſdiction, 

What are Pr:» Prokibitions of faR,are ſuch which have no preciſe word, 

lib tionsef orletter of Law, or Statute for them,as have the other, but 

fa. areraiſed up by argument out of the wit of the Deviſor, 
Theſe,for themoſt part, are meere quirks and ſabtilties of 
law, and therefore ought to have no more favour in any 
wiſe, honourable, or well ordered Confiſtorie, than the e- 
quity of the cauſe ir ſelfe doth deſerve; for ſuch maner of 
ſhifts(for the molt part)breed noughtelſe but matter of 


VEXATION, 
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vexation, and have no other commendable end in them, 
though they pretend theright of the Kings Court,as thoſe 
other Prohibitions of the Law doe : but the Kings right is 
not to be ſuppoſed by imagination,but is to be made plaine 
by demonſtration,and ſo both the Statute of the 18.0f Ed- 
ward the third, capite 5. 1s, where it isprovided, that no 
Prohibition ſhall goe out, but where the King hath the co- 
enifance, and of right ought to have;and alſo by the fore- 
named Statute of Edward the fixth, which forbids that any 
Prohibition ſhall be granted out, but upon ſight of thelibell, 
& other warie circumſtances in the ſaid Statute expreſſed: 
by which it is to be intended the meaning of the Law=gi- 
vers was not, that every idle ſiggeſtion of every Attour- 
ney ſhould breed a Probibition, bar ſuch onely ſhould bee 
granted,as the Ince in his wiſdome ſhould thinke worthy 
of that favour, and if right and equitie did deſerve it : al- 
though(asI nuſt needs confeſſe)the Statute is defeRtive 
in this behalfe, for to exa& any ſich preciſe examination of 
him in theſe caſes,as it is alſo in other points, and is almoſt 
the generall imperfe&ion of all Statutes, that are made up- 
on Eccleſiaſticall cauſes : but I feare mee as emulation be- 
eweene the two Lawes, inthe beginning brought in theſe 
multitudes of Prohibitions, either againlt or beſide law, ſo 
the gaine they bring unto the Temporall Courts maintai- 
neth them ; which alſo makes the Tadges they cefſe not 
colts & damages in caſes of confultation,(although the Sta- 
tute preciſely requires their aſſent & aſſignment therein) 
becauſe they would not deterre other men from ſuing out 
of Prohibitions,and purſaing of the ſame. 

The Prohibitions of the law,as have beene before ſhew- 
ed, areneither many, nor much repined at, becauſe they 
containe a neceſſaty diſtinQtion betweene Turiſdi&tion and 
TuriſdiRion, and imply the Kings right and SubjeRts bene- - 
fit: bytthe Prohibitions of fa&tof men, are both infinite 
and odious, for that there is, well nigh, no matter either 
Civile or Eccleſiaſticall, be it never ſo cleere or abſolute, 


but they clog and incumber it with ſome Prohibition ; _ 
the 
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the matter they containe,is ( for the moſt part)abſura and 
frivolous,as ſhall firſt appearein marine cauſes, and after in 
Eccleſiaſticall matters 


SECH. 3. 


Concerning the common Lawyers attion of T rover and what 
is meant in the Law by a Fiftion, to ſfhew, how the Ci- 
vile Furiſdiftion is impeached in matters of eAamira« 
Ute. 


"Or Marine cauſes it 1s well knowne, that all fach bar- 
gaines and contrads,or as 1t were contracts,as are made 
by any perſons either in any forraine countrey, or any ha« 
ven orcreeke of the Sea, or any ſhore thereof, as farre as 
the greateſt winter wave dothrunne out,or upon any great 
river, to the firſt bridge next to the Sea, for any merchan- 
dize, ſhip, tackle, or other negotiation belonging to the 
Sea, or to any merchandize brought from beyond the Sea, 
!s, and ought to beof the admirall cognifance, and fo ever- 
more hath beene lince the Conrt of the Admiraltie was firſt 
erected: and yet the common Lawyers (to defeate the Cie 
vile Law of the triall thereof)have deviſed ſundry aQtions, 
& among the reſt,an ation of Trover, whereby they taine, 
that a ſhip arrived in Cheapfide, or ſome other like place 
within the Citie, and there the Plaintife and Defendant 
meering together, bargained upon ſome merchandize, or 
other like ſea-faring matter, by which ficion,they pretend 
the bargain now is to be tryed in the Common Law, and 
not by the Civile Law,as being done inthe body of a Coun- 
tic,and not upon the maine Sea, or any other place ſubje& 
to the Admirall ſurifdidtion, | 
But that this fiRtion , or any other like qualitie to this, 
ſhould have any fach force, as to worke any effe&in Law, 
I will ſhew, firſt thedefinition of a fition, then by thoſe 
things that are neceſſarily attendant thereon. 
A fiction therfore is defined by Bartol{(whom alſo the reſt 
of the DoRors doe follow)to bean aſſumption of the Law 


upon 
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upon an untruth, for a fruth, in a certaine thing poſſible ro 0»i5. o ibs 
be done,and yet not done:upon which fiQion the Doors 5470! - 
hold, there waite two things, the one in Equitie,the other 
Poſſibility. For firſt, unleſſe there be cauſe why,that which 
1s not, ſhould be fained to be, and that which is, ſhould be 
accounted not to be, and that which is done in-one fort, or 
at one time, or in one place,ſhould be imagined to be done 
in another ſort,at another time, and in another place,there 
1sno reaſon a fiction ſhould be admitted : for the Law al- 
loweth no man to come to extraordinary remedies , but 
vehere ordinary remedies faile: and therefore if that which 
is in controverlie may bee obtained by any other meanes, - 
than by a fiction, a fiction is not to be afforded: but if ordi- £2 canſa.f. 
nary means cannot be had,then tions may be entertained de minerth, 
to ſupply the defed& of the ordinary meanes, thar thereby, 
although the truth be otherwiſe, yet the effeR of the Law 
may be all one. 

So then, the Law faineth an infant not yer borne,to bee 7Z. gz: m utero 
borne for his benefit, for that hap pely without that fition, & 771%. 4e 
che poore infant ſhould beremedilefle of his Filiall Portion,/** gr, 
Legacie , or other right in conſcience due unto him : fo ns OF DA 
Nephewesand Neeces facceed together with their Uncles 7... /.;. 1.4. C. 
and Aunts in their Grandfathers and Grandmothers goods, cd./.Gallu: 29. 
for fach portion as ſhould have come to their parents, if 5:© ves o Bo 
they had lived; for thatthe Law preſumeth them to repre- _—_ __ 
ſent the perſon of their parents: ſa he that is dead, is fained ,,;, 6. 3 flow: 
to be alive to many conſiruftions in Law,ſpecially if many fir. de hered. 
of his equals in age be alive, at the time that he is fained to 47 4»7c n4/0- 
be alive: fo he that is alive, and is in capacity, (for the up- - v4 pho 
bolding of his Will which he made 1n liberty ) 1s fained to ,, 4” 26, S. 


 bedead the honre before he became captive : ſo he that is p,ublrcarione f. 


obſtinate and will not appeare in Judgement, being laws- £94: 
fully called thereto, is fained to be preſent , that neither = ws. 
himſelf ſhould take benefit out of his obſtinacie,neither his Eaifeas, 
adverſary hurt by his abſence and injurie. Infinite more ex- 7, lege Cornel. 
amples might bee brought of this ſort, but it would be too. de refamenr 
fong to run through them all, and this ſhall ſuffice to have'*- 

S ſhewed, 
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ſhewed that the Law approveth fi&ions,but where there is 
Z.Gallass. fe. Equitie for it , andthe Law it ſelfe otherwiſe cannot have 
jus ff, de liberg, her efteR. And as the Law cannot proceed to a fiction with- 
& pofthums: |, out equity, ſo neither can it faine any thing that is impoſſi- 
fi pater $ * ble, for Art evermore followeth Nature; and therefore if a 
cmff.de 42pr. nan would faine diſproportionable things,ſuch as the Pain- 
Horat. de Arie ter did in Horace, who made Boares wallow in the waves 
PETTY of the Sea, 8 Dolphins wander inthe woods; theſe fitions 
in no ſence can be admitted, for that they are ſuch,as neither 
and C82 Nature nor Reaſon can brooke. In like ſort,ifa man would 
3%i pro empro- aine one to live, who were dead two hundred yeares ſince, 
7enum.1. 22,140 that it were not poſſible that hee or any of his equals 
23. & fequen- ſhould live at that age,this would not hold in Law, for that 
"OR it is above the age thatthe Law doth preſume any man may 
live by Nature;although the Law doth preſume fuch as dye 
in war for defence of their countrey (for the better encou- 
ragement of thoſe that are alive, to venture themſclves in 
like ſervice for the common- wealth) to live for ever; be- 
cauſe their fame doth flouriſh for ever: and upon like rea- 
fon the Law will nor fuffer any perſon to adopt another for 
his childe, who is either elder or equall m age unto hime 
ſelfe, or is not ſo farre under his yeares, as by courſe of Na- 
ture hee might be his naturall childe indeed : fo much the 
Law detelteth impoſſibilities, that it will not ſuffer a man 
to fain that which in common Sence and Nature might not 
be true indeed. 

Now\lif theſe things be true,as in all reafon and ſhew, by 
former precedents they appeare to be true, I would gladly 
ſee how aQions of Trover, (whereby the Common Law- 
yers tranſlate unto themſelves matters of Marine tryall) if 
they be ſquared to theſe Rules of Fitons, can be maintai- 
ned : for firſt to ſpeake of equitie,which the Law requires 
in theſe manner of proceedings, what equitie can it be to 
rake away the tryall of fach buſineſſe as belongeth to one 
Court,and to pnll it to another Court ; ſpecially, when as 
the Court from whence it is drawne,is more fit for it, both 
in reſpect of the fulnefſe of knowledge that that Court 


hath 
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hath to deale in ſuch bufineſſe,and alſo of the competencie 
of skill, that is inthe Indges & Profeſlours of thoſe Courts, 
correſpondent to theſe cauſes , more than is in the Iudges | 
and Profeſſours of the other Courts, for the deciding and 
determining of theſe matters. For, albeit otherwiſe they 
are very wiſe and ſutficient men in the underſtanding of 
their owne profeilion , yet have they ſmall skill or know- 
ledge in matters pertaining to the Civile profeſſion : for 
that there is nothing written in their Bookes of theſe matr- 
ters, more than is to be gathered out of a few Statutes of 
former time, whoſe drift was not to open any doore unto! 
them,to enter upon theAdmirall profeſſion,but to preſerve 
the Kings Iuriſfdiction from the'Admirall incroachment, as 
may by the aid Statutes appeare ; whereas contrarily, the. 
Civile Law hath ſundry titles included inthe body thereof, 
concerning theſe kindes of cauſes ; whereupon the Inter 
preters of the Law have largely commented , and others 
have made ſeverall Tracates thereof: So that,by all like- 
lihood,theſe men are more fit and better furniſhed to deale 
in this buſineſſe, than any men of any other profeſſion, as 
having, beſides the ſtrength of their owne wit, other mens 
helpes and labours to rele upon. 

Beſiles,this buſineſſe many times concernes not only our 
owne countrey=men, but alſo ſtrangers, who are parties to 
the ſait, who are borne,anddoelivein countries ordered by 
the Civile Law, whereby they may bee preſumed to have 
more skill and better liking of that Law, than they can bee 
thought to have of our Lawes, and our proceedings : and 
therefore it were no indifferencie to call them from the 
tryallofthat Law, which they, in ſome part Knew, and is 
the Law of their countrey (as it is almoſt to all Chriſten. 
dome beſides) to the tryall of a Law which they know in 
no part, and is meere forraine unto them ; ſpecially when 
the Princes of this Land have anciently allowed the Civile 
Law to be a Common Law, in theſe-cauſes, as well to their 
owne fubjes, as it is to ſtrangers. HE 

Further, the avocating away of cauſes in this ſort from 

z one 
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one [uriſlikion to another , ſpecially when the cauſe hath 
long depended in the Court from whence it is called,inſo- 
much as now it is ready for ſentence, or rather is paſt ſen- 
tence, and ſtands at execution, cannot be but great injurie 
to the ſubje& after ſo much labour loſt, and money ſpent in 
walte,to begin this ſuit anew againe: which islike to Sys. 


phus puniſhment , who, when he hath with all his might, 


forced his ſtone up to the top of the hill, and ſo is (as him+ 
ſelfe hopes) at the end of his labour ; yer the ſtone rowles 
downe again on him, and ſo his ſecond labour (his ftrength 
being ſpent with the toyle of the firſt ) is more grievous 
than the former was: which being ſemblably true in a poore 
Clyente,who hath his cauſe in hearing,there can be no equi= 
ty in this iction, whereby a cauſe ſo neareended, ſhould a- 
oaine be put upon the Anvill, as though it were ſtill rough 


worke and new to be begun. 


And ſurely,as there is no equity 1n it, ſo there is no poſſi- 
bility ſach a fiftion ſhould be maintained by Law;for that it 
hath no ground of reaſon to reſt his feet on. For if this be 
granted, that ſuch a fiction by Law may be made, then one 
of theſe abſardities muſt needs follow, either that a ſhippe 
may arive ina place where no water is to carry it, or if that 
itarive according to the fiftion , either the people, their 
houſes & their wealth ſhall all be overwhelmed in the wa- 
rer,as the world was in Noahs Floud, & Dexcalions Deluge, 
and ſo no body there ſhall be left alive to make any bargain 
or contra with the Mariners & Shipmen that arive there; 
or that the people that dwell there ſhall walk upon the wa- 
ter,as people doe on land, which Peter himſelfe was not a- 
ble to doe, but had ſancke,if Chriſt had not reacht his hand 
unto him,and therefore far lefſe poſſible for any other man - 
todoe. So that it may be well ſaid (theſe things tanding as 
they doe) no ſuch fition can hold , and that noaQion can 
be framed upon it ; for as there is no Obligation of impoſ- 
ſible things, fo there is no Acton of things that neither 
Nature nor Reaſon will afford to be done : neither is it to 
the purpoſe that the maintainers of theſe fiſtions doe _ 

at 
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chat in'this'caſe , the place where-the contract is made is 
not eonſiderable, which I rake to be farre otherwiſe ; for 
that, when that themſelves will convey a Marine cauſe 
from the Sea unto the Land ; they will-lay it to be done in 
ſome ſpeciall place of a Colintrie;- bee the place never ſo 
unproper for ſucti an a&trow:” for thar the foirndation of 
theſe aQions, is the place where they were done,as namel 
that they were done in the body of ſuch a Country, or ſuc 
a Country,and not upon the maine Sea,or beneath the lowy- 
eſt brilge, that is'upon any great tiver next the'Sea, - And 
therfore in two emulous Juri{difions, when they fre fo di- 
vided,as that one is aſſigned the ſea,the other the land, the 
place of the a&ion can in no ſort be ſuppreſſed, and another 
ſapplyed in the roome thereof : 2uod enim una via prohi- 
betar, alia via non eft permittendum,&- quod prohibitum eſt 
direlto prohibetuy etiam per obliquum: for if this were gran- 
ted, then matter enough would bee offered to one Iuriſdi. * 
Rion to deyour up the other, and the Law would beeaſfily 
daded't which;to reſtraihe either of theſe Inrifdiftions to 
their owne place, and to provide that one in his greatneſſe 
doe not ſwell up againſt the other, hath ſer either of them 
their bounds and limits which they ſhall not paſſe: which, 
as it is the good proviſion of the Law, ſo ought either Ju 
riſdiRtion in all obedience to ſubmit it ſelfe thereunto, for 
that the diminiſhing of either of them is a wrong to the 
Prince from whom they are derived, who is nolefſe Lord 
of the Sea, than he 1s King of the Land : and therefore, in 
no ſort, ſach liberty muſt be allowed to the one diredly or 
indirely,as that it ſhould be a ſpoileunto the other;which 
would eafily come to paſſe , if when as the Law alloweth 
. Notany man to ſue a Marine matter by the ordinary courſe 

ofthe Lawes of this Land,yet a man will follow it by an ex- 
traordinary. But where there is an uniformitie of Iuriſdiai- 
on,asthar itis all by ſea and alt by land,there may a thing be 
fained to bee done in one place , that was done in another 
place; without any mans prejudice, for that in this caſe the 


Place is not trayerfable (fo it bee not in Criminall matters 
; S 3 where 
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where timeand place is required, that the accuſer doe not 
wander from place to place with the injurie of the accnſer) 
for howſoever the place and the aRtion is altered, yet the 
truth and the cauſe remaineth one and the ſelfe ſame ſtill. 
And ſo farre as concerning ations of Trover in-Admirall 
cauſes : Now it dotb'follow.,.that I ſhould ſpeake of like 
prejudices that grow to the fame by ations of Treſpaſle , 
but thoſe will I paſſe over, for that in fo ſmall a Treatiſe as 
this is, I cannot goe over all : and therefore will I onely put 
the Reader in minde , that there arc more deviſes, riſing, 
out ofcheCommon Law than one,that infelt theAdmiralty. 
But now to Wils and Teſtaments wherein they are im- 
peached. 


SECT. 4 


Concerning Wils and Teſtaments, wherein they are ime. 
peached, | 


Or matters'of Wils and Legacies, they are ſo proper to 
the triall of the Eccleſiaſticall Law of this Realm.that the 
profeſſors of the Common Lay themſelves,doe oftentimes 
confeſle and ſay, they have no more to doe therewith,than 
che Civilian hath to do with the knowledge of the matters 
of Franktenement : and yet even theſe matters of Teſta- 
ments and Legacies, although Prohibitions be not ſo fre- 
quent in them,as they are in the reſt ofEccleſiaſticall cauſes, 
yet they are not quite voide of them, & that in ſome points, 
wherein the very life and eſfence of a Will doth ſtand. 

For whereas the ancient Romans, knowing how fabje 
matters of Wils are to forgerie and corruption on the one 
fide ,and ſuppreſſion and concealment on the other ſide, to 
meet with all craft and ſubtilty whatſoever, which might 
ſeize on them,did moſt carefully provide,that there ſhould 
be ſeven witneſſes, at the lealt, preſent at the making of 
every Will & teſtament,except it were in time of ſome ge- 
nerall plague orficknes, when ſo many witneſſes could nor 
conveniently be had together, for fear of infeion,or that it 
wcre 
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were in the Countrie , where. thetcare (nallmultitude of 
people. And that thoſe witneſſes ſhould be particularly re- 
quired to that pur ofe, with diverſe other obſervations and 
circumſtances tending all to the fafe and fare making there- 
of; which the Eccleſtalticall Law altered afterward inſun= 
dry points , for that many true Wils were many times 0- 
verthrowne for want of thoſe preciſe ſolemnities. It there. 
fore reduced the whole number of thoſe ſeven witneſſes, 
unto two onely,agreeably to the Law of Gad,and the Law 
of Nations, where that number of witneſſes is allowed, as 
competent to prove any matter, ſo that the ſame witneſſes 
bee honeſt and credible perſons , ſuch whoſe faith js not 
doubted of. The Common Lawyers,becauſe themſelves in 
ſundry matters very dangerouſly many times admit one 
witneſſe, and give him full credit, and that.in matters of 

reat weight and importance , (as though all ſhould bee 

quared to their rule, and framed to their compaſſe ) if an 
 Eccleſiaſticall Iudge in the probate of a Will, contrary to 
the rules of his owne Law, will not admit the teſtimony of 
one witneſſe,they forthwith fling out a Prohibition againſt 
him, as though he had done an offence againſt the Crowne 
and dignitie,i that he doth not all6w thoſe number of wit- 
neſſes in the Probate of a Will, that the Common Lawes 
of this land allow almoſt in every matter. 

For anſwer to which,it T ſhouldalleage the preciſe forme 
of the Ecclefiaſticall Law , which to the eſſence of a Will 
requireth this number of two witneſſes, or elſe holdeth it 
not for a Will (but in caſes #nter liberos, & ad pias uſu, 
where the onely hand of the Father or Teſtator without 
Witneſſes ſerveth for a Will, ſo:the fame be knowneto be 
the Teltators owne hand, or ſo proved by compariſon) I 
would thinke to wiſe men T had faid ſufficiently; but I will 
not reſt hereupon, but will convince themſelves, by them- 
ſelves: for,doe they,I pray yau,in their own proceedings, 
where a Law or Statute xequires more wieaeles than one, 
content themſelyes with one witnefle alone; yeasdoe they 
not in all caſes where a-certaine number of witgeſſesare ap- 

| _ * pomted 
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E. Simuls mods, 
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pointed to'provea fat by Law or Statute, furniſh the cauſe 
with ſo many witneſſes as the caſe defires,or elſe doe they 
not account the proceeding voide? And will they thinke 
themſelves fo preciſely bound to the keeping of the letter 
of the Common Law, and will they not ſuffer the Civilian 
in like manner to eleave faſt tothe obſervation of the Civile 
Law , eſpecially when it hath the conſent of the Law of 
God,and the Law of N#ions, and is his Majefties Eccleſia 
ſticall Law of this Land, aſwell as the other is his Tempo- 
rall Law of the ſame? - jp 

1 confefle it may bee true many times, which one man 
frh, ſpecially when'there concurre therewith many great 
and violent | 4578-5 Wav the party thatreporteth it is 
of good credit ; but. dangerous it is to open this gap to the 
malice of men; for even ſo many things ſhall bee obtruded 
to the Iudge for truth , which are ſtarke lyes; and many 
things ſhall bee pretended to be gold in ſhew , which in 
proofe and praQiſe will be found to be no other thing, bue 
meere drofle. And therefore well decreed the Emperour 
Conſtantine, that no one mans teſtimony ſhould bee heard, 
though he were never ſo great a man in Court. 

But perhaps ſome man will fay, If credit ſhall not be gi- 
ven oftentimes to one mans teltimonie, much wickednefle 
will paſſe away unpuniſhed: For reply to which I anſwer, 
It is better to let a bad man ſcape,than to puniſh a good; & 
although it be true,if a man may excuſe himſelfe by deniall, 
no man will be found guilty ; fo alſo it is true on the other 
ſide, if it be enough to condemnation to be charged by one 
man alone, without any other witneſſes , no man ſhall be 
innocent ; arid therefbre the admittance of one witneſle in 
cauſes,and the proceeding thereupon to judgement is very 
dangerous. : 

Another like barre to this they lay againſt Eccleſia(ti- 
call proceedings in matters of Teftament; whereas an Ec- 
clefiaſtical*dge pfoveth'a- Will, wherein are Mannors, 
Lands, Tenemetits, and other like Hereditaments bequea= 
thed,challenging thisalſo to be of theCrowne and dignity, 

o as 
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as though the Eccleſiaſticall Tudge thereby took upon him 
to decree which lands were deviiable by Will, and which 
not,or would by his probate addea ſtrength unto the Will, 
to make the deviſe good or bad, whereas on the contrarie 
part, the Eccleſiaſticall Iadge by this at doth onely teſti- 
fie, that ſach a perſon made ſuch a Will, and that the ſame 
was proved before himſelfe under his Teſte, for his laſt 
will 8: Teſtament. but for the validity of the Will it ſelfe,& 
che Legacies & deviſes therin, whether they were of lands 
or tenements, or of goods or chattels, the Probate it ſelfe 
worketh nothing, but leaveth that to the Law, Common 
or Eccleſiaſticall , according as the bequeſt belongerh to 
either ofthem, whether it be good and vailable in Law, or 
noe:for it often times falleth out,notwithſtanding the W1ll 
be lawfully proved before the Ordinary, yet the bequeſts 
arenot good, either inreſpe& ofthe perſon to whomthe 
bequeſts are made, or in reſpe of the thing that is not de- 
viable inall, or in part; as by the Common Law, lands in 
Capite connot be deviſed, more then for two parts, but in 
Socage the deviſe is good for all ; and by the Cuſtome of 
the Citie of London, and ſome other places of the Land, a 
nan can bequeath no more than his deaths part, and if hee 
doe, his bequelt 1s void for the reſt ; but inother places of 
the land a man may bequeath all, By the Civile Law a man 
can bequeath nothing to a Traytor, or an Heretick, or an 
unlawfuall Colledge , or Company ( unlefle perhaps it be 
for the alimenr, or maintenance of them in extreame po- 
verty , that they dienot for hunger , which is theworke 
of charitie)and if he doe, the legacie thereof is void to all 
intents and purpoſes. So then, the Probate of the Ordinarie 
in matters of land,neither helpeth, nor hindereth the righe 
of thedeviſc it ſelfe, but is a declaration onely of the dead 
mans doome uttered before fuch & ſuch witneſſes : which 
raketh his ſtrength not ſo much from the Probate, as from 
the Law, & is teſtified onely by the Probate, that the ſame 
was declared by the Teſtator, in the preſence of the wit- 
neſſes therein named,to be his _ and laſt Will, So that no 
man 
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man herein is to be offended with the Ordinary,as prefir- 
ming of a matter not appertaining unto him, (for his teſti- 
fication in all Law and conſcience doth belonguntohim, 
to give allowance fo farreunto the defunts Will, as it is 
avouched before him to be his laſt a& and deed in that be- 
halfe ) but rather they are in this caſe to thanke the Ordi- 
nary, that he by that a& of his bath preſerved the memo- 
rie of that, which otherwiſe perhaps would have beene 
loſt and periſhed,to the great hurtof the Common-wealth, 
and others which have private intereſt therein. 


[ENG -—_— 


CHAP. HI. 
SECT, I. 


Of the Care that Princes of this Realm have had for 
the due payment of Tythes unto the Church, and the 
preſerving of the eogniſance thereof unto the Eccleſi- 
aſticall Courts of this Lana , both before the Con- 
qneſt and ſince, 


W23F all matters that appertaine to the Eccleſiaſticall 
2Courts, there 1s not one thing that the Princes of 


ALS 

fince there was any Church government 1nthis Land, than 
thar all manner of Tythes due by the word of God ſhould 
be fully and truely paid unto their Pariſh Churches where 
they grew ; and if they were denied, ſhould be recovered 
by the Law ofthe Church. For firſt before the Conqueſt, 
King e/£rhe/ſtane madea Law, that every man ſhould pay 
his Tythes to God, in manner as Facob did who made a 
vow to God, If God would bring him back againe to his 
Countrie, he would when hee returned home, pay Tythes 
to God, of all that God ſhould give him: the like did King 
Edgar, and King Edmund, commanding that thofe which 
wilfully refuſed to pay their Tythes, fhould bee excom- 
municated. 

willians 


«. & 


- wrem. 
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Wilian the Conquerour(as Roger Hovenden reporteth) Hov-nden ptr 


in the 4.yeare after his conqueſt, having gotten ſome time 


 ofreſt from warre,& ſetling of rebellious ſpirits, who kick- 


ed at his governmentat home, entred into a conſideration 
of the well ordering of the Church and Common: wealth, 
by wholſome Lawes : and therefore by the adviſe of his 
Counſell, he fimmoned all the great Prelates & Potentates 
of this land, with twelve other ſufficient men of every 
Shire,experienced in the Lawesand cultomes of the Land, 
that he might by them learne, by what Lawes & cultomes 
the Land was governed,before himſelf came tothe Crown 
thereof; ſtraitly chargingand commanding themupon his 
high diſpleaſare,they ſhould make true report to hum ther- 
of, without adding any thing thereto,or taking any thing 
therefro: who begining with the Lawes of holy Church, 
becauſe by it the King and his Throne are eſtabliſhed , a- 
mong other Lawes and liberties of the Church, recorded 
this for one, which I will verbatim ſet downe in Latin as 


it1s penned by the Authour. 


De omni. Annana decima garba eſt Deo reddita, & ideo 
reddenda: Si quis gregem Equarum habuerit, pullum reaaat 
decimum; qui unam tantumwvel duas habuerit, ae fingults 
pullts ſingulos denarios preveate Similiter, qui plures Vacces 
habnerit, decimuns vitulum, qui unam vel duas ,ae ſingults 
vitulu ſingulos denarios;& qui caſenm fecerit, det decimum 
Deo,et { non fecerit lac decima die Similiter Agnum deci- 
mum, Vellus decimum, Butyrum deciypum,Porcellum deci- 
mum.De «Apibus vero ſimuliter decomum commods;quineti- 
an de boſco,de prato,de aquis,de molendinis parcis vivarizma, 
piſcarits,virgultis, & hortis,& negotiationibus, & omnibus 
rebus quas dederit Dominus, decima pars et reddenda cf} ,qus 
oven partes ſimul cum decima largitur, Et qui cam Aetinne- 
erit,per juſtitiam Epiſcops, & Regus (ſi neceſſe fuerit)ad /a- 

{utionem arguatur, Hac enim S. Anguſtinus predicavit & 
hee conceſſa ſunt a Rege, Baronibus, & populo, Sed poſtea 
inſtinitu Diaboli multi ea detinuerunt, C Sacergotes neg- 


2 eap De Dect- 
1s Eccleſia, 


Sce for this the 
layves of ©d- 
ward the Cons 
feſſorer.nnm. 8, 
7 g-by whom 
ths decree yvas 
firt made, ana 
afterwards ra- 


. !ihcd by rhe 
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lipentes nou curabant inire laborem ad perquirendas eas, eg 
gued [ufficienter habebant vite ſne neceſſaria. Multis enim 
locts modo ſwnt tres vel quatuor Eccleſia, ubi tunc tempor us 
una tantium fuit of ſic cepernnt minus. 


This eAngoſtive, to whom the Conquerony here refers 
reth himſelfe, was eA#gnſtize the Monke, whom Gregorie 
the great aboutthe yeare of our Lord God 569. ſent here 
into Eng/and,to reeſtabliſh the Faith decayed by the Sax- 
onus: who ſetdowne fiindry ordinances for the Church, and 
framed it in uniformity of Prayer and government to that, 
which then was uſed in the Church of Rome; but long be= 
fore 2Lug. time,as it may by our Stories appeare, (even in 

Erhelward.tb. the dayes of King Lucius, who ſent to Elutherins a Biſhop 
NIC, . . . h 
of Rome, for learned men to inſtraX him and his people in 
the Faith , which was about a hundred and forty yeares 
Fecelinof Fur. after the Aſcention of our Lord Jeſus Chriſt)the Faith of 
»esin his Book? Chrilt was here preachel in Britaine, and fiftcene Arch- 
of Buſh Bi= þj(hops are by Stories reported, one to have ſacceeded an 


hops. other in the See of Lond oz, before the irruptis of the Sax. 
Marianuws ons into this Land : All which time it is not like the Chur- 
SOrWs.C ches of God that were in the Land, were void of this pro- 


viſion for the Miniſterie, ſo thatT aflure my ſelfe the pay- 
ment of Tyches was farre more ancient than the time of 
Auguſtine, albeit the Conquerony citeth there the authori- 
tie of Azſtin, rather then the former precedent of the Br: - 
zons,both for that the doctrine of eL#ſt:», rather then any 
former precedent of the Britoxs,both for that the dofrine 
of eLeftin2 was better knowne unto the Saxons ,among 
whoſe Anceſtours A#f5» taught and governed as an Arch- 
biſhop, than any of the Fathers of the Br:rr:/ Church, to 
whom the Saxons were enemies, and their tongue alto- 
getherunknowne unto them; and beſide, for that this dc» 
Arine of Anſtir, concerning Tythes, beſt ſuited with the 
generall cultome that was then uſed throughout all Europe 
In paying thereof. 

The next Prince after {liam the Conquerour ne _ 

cre 
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dered any thing about payment of Tythes, for ought thar 
I have read to the Contrary was Ea. 1. who atthepetition 
of the Clergy,cltabliſhed the articles of the Clergy, which 
his Sonne Eaw, 2. confirmed by his Letters Patents under 
his great Seale , and by conſent of Parliament,at the peti- 
tion of the Clergieinthe 1x. yeare of his Reigne. 

In Edward the thirds time, Writs of Scire facias were 4-*5-E4.3+ 
granted out of the Chancerie, to warne Prelats and other *"* + 
Clerks. toanſwer for Diſmes there ; but after the matter 
was well underſtood by the King, the parties were diſmif- 
ſed from the Secular Judges, for ſuch manner of pleas, fa- 
ving to the King hisright, and ſuch as his Anceſtours had, 
and were wont to have of Reaſon. | 

During the Reigne of Richard the ſecond, Parſons of ho- 42 *-£/4h.2. 
ly Church were drawne into ſecular Courts for their owne ©*7* *+ 
Tythes,by the name of goods taken away 3 And it was de- 
creed by the King, that in ſuch caſe the generall averment 
of the plaintife ſhould not be taken, without fhewing ſpe- 
cially how the ſame was Lay-cattell. 

By the Statute of the firſt of the ſame King cap. 13. itis £43: 
acknowledged,that the purſuing for Tythes of right doth, 
and of old times was wont to pertaine to the Spirituall 
Court, and that the Iudges of holy Church onely have the 
co2nifance in theſe matters, 

By the Statute of the 1 5.of Edw, the third,it is ordered, 
That Miniſters of the holy Church, neither for money take 
for the redemption of corporall penance, nor for proofe 
and account of Teſtaments, nor for travell taken about the 
fame, nor for ſolemnitie of Marriage, nor for any other 
thing touching the Iuriſdiftion of holy Church ſhould be 
appeached, or arreſted, or driven to anſwer the Kings Iy- 
ſtices, or other Miniſters, and thereupon they ſhould have 
writs in the Chancerie, to the Iuſtices when they deman- 
ded them. 

In the ſecond yeare of Heyy the fourth, the Religious 
of the order ofthe Cyſtercians, that had purchaſed Buls 
fromthe Pope to be diſcharged of the payment of Tythes, 

| IT 3 __ were 
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were by a&of Parliament reduced to that ſtate that they 
were in before. 

In the 5.yeare of the ſame King it was ordered, That all 
Farmers, and Occupiers of any lands or poſſelions belong- 
ing to any Fryers Aliens, ſhould pay all manner of Tythes 
due to Parſons and Vicars of holy Church, in whoſe Pari- 
ſhes the ſame were, as the Law of holy Church required, 
notwithſtanding the fame were ſeiſcd into the Kings 
hand, or any Prohibition were made, or to be made to the 
contrary. 

About the 7.yearc of the ſame King ,ſfuch religious per- 
ſons as had purchaſed Buls from the Pope in the dayes of 
Richard the ſecond, to be diſcharged of Diſmes pertaining 
to Pariſh Churches, Prebends, Hoſpitals,or Vicarages,not 
put in execution, were forbid from that time forward, to 
put them in execution,or to purchaſe any other in time to 
COME» 

Aﬀer King Henry the eigth had diflolved the Mona« 
ſteries, andother like religious houſes,and ſold che Chur- 
ches and Tythes thereto belonging to Lay men, (who be. 
fore that time were not capable of the fame ; inſomuch as 
after the diſſolution, when the Purchaſers demanded the 
ſame, they were denied to hold plea thereof, by reaſon of 
their incapacitie)a Statute was made in the 27.of the ſame 
King,whereby all SubjzeRs of the Kings Dominions, were 
to pay their Tythes, and other dueties of holy Church ac- 
cording to the Ecclefiaſticall Lawes and ordinances of the 
Church of England,and after the laudable uſes & cuſtomes 
of the Pariſhes and places where they dwelr, or occupied 


lands, and the ſame to be ſued for before the Ordinarie,or 


ſome other competent Judge of the place, according to 
the courſe and procefſe of the Kings Eccleſiaſticall Courts 
of England : which Statute becauſe it tooke little effeR, 
by reaſon of the obltinacie of the people in not yeelding 
the duties to the Laitie, who had purchaſed them, and 
chat the ſaid Purchaſers could neither by the order or 
courſe of the Ecclcfiaſticall Lawes, fue for them in any 

Eccleſfiaſticall 
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| Eccleſiaſticall Court of this Land, neither was there found 
any remedy in the Common Law of this Land , whereby 
| they might bereleeved againſt them that wrongfillly de- 
| tained the ſame. Therefore in the 32. following an other z .Her.8.c.7 
Statute was made, wherein it was enacted, that all and fin- 
| gular perſons of this Realme, and other of the Kings Dos» 
minions, of whatſtate, degree, or condition foever they 
were, ſhould fully,truely, and effteAually divide, fet out, 
yeeld, and pay all and ſingular Tythes and Offerings to the 
owners, proprietaries and poſleſſors of Parſonages, Vi- 
carages, and other Ecclefiaſticall places according to the 
lawful] cuſtomes and uſages of the Pariſh & places, where 
ſach Tythes or other duties riſe and grow due. And incaſe 
where any are wronged and greeved, being either an Ec- 
clefialticall or Lay perſon , for the wrongfull deteining or 
with-holding of the faid Tythes or offerings , or any part 
or parcell thereof, the fame to have full power and au- 
thoritieto convent the ſame perſon or perſons ſo detei- 
| ning the ſame, before the Ordinarie or other competent 
| ludge of the place, where ſuch wrong was done : and 
the fame Ordinarie or competent Indge to have power by 
vertue of the ſaid AQ, to heare, decide, and determine the 
fame by definitive ſentence, according to the courſe and 
proceeding of the Ecclefiaſticall Law, without reſervati- 
on of any right to the temporall Tadge to give remedie by 
any ſuit or ation for the recovery ofthe ſame ; faving in 
caſe where an inheritance or freehold in the premiſes is 
claimed, and the perſon claiming is difleifed, deforced, 
and put from the poſſeſſion of the ſame, in which caſes 
| onely, the Statute alloweth the Temporall Indge to take 
knowledge, and that onely for regaining of the right and 


the poſleſſion of the inheritance fo loſt, 

After the deceaſe of King Henry,King Edward his Sonne ,. x9, 6.c. 3, 
tending in like ſortthe Rtate of the Clergie, the benefit of 
his Subjeas,and the praQtiſe of the Eccleſfiaſticall Courts of 
this Land,made a Statute, whereby he did nor only ratifie, 
confirme,and allow ſuch Statutes as his Father had former- 


ly 
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Iy made, but did further order,that every of the Kings ſub- 
jets from thenceforth ſhould juſtly and truely without 
fraud or deceit, ſet out and pay all manner of prediall tythes 
in their proper kinde, as they did rife and happen in ſuch * 
manner as had beene paid within the fortie yeares next be- 
fore the making of thatad, or of right or cultome ought to 
have beene paid, with certaine forfeitures and penalties, as 
well againſt them which carried away any prediall Tythes, 
before the tenth parc thereof were juſtly divided from the 
fame, or otherwiſe agreed tor with the owner thereof; as 
alſo againltthoſe that did let or hinder the owner thereof, 
his deputie or ſervant, to view, take, or carrie away the 
ſame. EnaQting further, that the partie ſo ſabſtraQing or 
withdrawing any of the Tythes,obventions, profits, com- 
modities, or other dueties aforeſaid, might or ſhould be 
convented or ſued in the Kings Ecclefiaſticall Court,by the 
party complainant, to the intent the Kings Ecclefiaſticall 
Indge might then and there determine the ſame, according 
to the Kings Eccleſiaſticall Lawes. And thar it ſhould not 
be lawfull-for the Parſon, Vicar,or any other owner or far- 
ner thereof, contrary to the ſame aR, to convent, or ſue 
any with-holder of Tythes, or any other like dueties, bee 
fore any other Indge then Ecclefiaſticall , excepting onely 
out of the ſaid Statute things contrary or repugnant to, or 
againſt the effeR and meaning of the Statute of z7eſtmin- 
fer, the ſecond, the fifth Chapter, the Statutes of Articn/s 
Ceri, Circumielte agatis, Sylva Caedwa,the treaties De 
Regia Prohibitione, matters againlt the Statute of Anno 
primo Edwards prims, Capite decimo, and ſuch other mat- 


cers beſide, wherin the Kings Court of right ought to have 
lunfdidtion, 


SECT. 3. 
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.- -SYCD @ ont 
That the Statutes of the xvii. and xxxil. of Henr. the 8. and 

the 2. of Edward the vi. cap. 13. intended for the true 


payment of Tythe,and the preſervation of the triall there- 
of unto the Eccleſiaſtical Courts, are now turned to the 


hindey ance of them both, 

N Otwithſtanding all which goed proviſion of ancient 
L N Kings before the Conqueſt, and moderne Kings ſince 
the Conqueſt for the affuring of the ſuit of Tythes to the 
Ecclefiaſticall Courts onely , and the continuall poſſeſſion 
that the Ecclefiaſticall Courts have had ofthe fame,deduced 
from ſo ancient time, as hath beene before ſhewed, and fo 
often obtained in contradiQorie judgement, as the conſul- 
tatians thereupon granted doe teſlifie : yer ſundry men of 
this Land,in ſimdry ages;have by wrenches and ſubtile de- 
viſes (which are odious in Law, and are by all godly and 
wiſe Judges by all poſſible meanes evermore to be reſtrat- 
ned) raiſed up matter out of the ſaid Statutes themſelves, 
contrary to the true ſence an pmeaning thereof,to draw the 
triall of moſt of thoſe matters away fromthe Eccleſiaſtical 


Courts. So that thoſe Statutes which then were intended 7. legare iuri 
for the good of the Eccleſiaſticall Courts, are now'become %rer.F. de adi» 


the utter ruine and overthrow.of the ſame, contrary to tlie 724» legats. 
4 l, 2, arre finexm, 
C. de juretur, 
were purpoſed for one end, ſhould worke unto another. ,,.ore calumn. 


The firſt advantage they take againſt the Ecctefiaſticall i«w: 4ar:do. 


rule of the Law, and. common reafon', that things which 


Courts ont of theſe Statutes, 1s gathered out of the twenty 


ſeventh, and thirty ſecond of Henry 8. where it is.orde- 27.& 32-H.8, 


red, that all-rhe Kings Subjeds ſhall pay their Tythes, ac- 
cording to the laudable uſes and cuſtomes of their Pariſhes, 
and places where ſuch Tythes grow & become due: which, 
albeit is undoubtedly meant of Eccleſtaſticall cultomes,tri- 
sble at the Eccleſiaſticall Law, and ſo ever held tillnow of 
Jate , that men thinke all too:mnch that | aac - theie 
owne net; yet there want not in theſe dayes, v_ goe 
] | out 
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about with all might and maine to draw away theſe things 

canto the Temporall Courts,-as belonging to the Temporall 

Crowne and diguity: Wherein they doe wrong,not onely 

to the Kings Eccleſiaſtical] Courts, to ſpoyle them of their 

ancient Juri{di&ion, bur alſo.doe injurie to the King him- 

ſelfe, as though hee had but ne proper IuriſdiRion. belon- 

ging to his Throne , and ſeat of Majeſtie, and that which 

were done by his Ecclefiaſticall power, were done againſt 

his Crowne and Dignitie ; whereas they are equally united 

in him, and his Throne 1s no leſſe ſtayed up by his Eccleſia- 

ſicall power, tban.it is upholden by his Temporall autho- 

ritic. And therefore a meere Paradoxe is tbat,that they fo 

conſtantly affirme, That cuſtomes in payment of Tythes are 

matters of Temporall cogniſance onely , and not of Spiri- 

tuall cognition. For, as there be ſeenlar cultomes, ſuch as 

 arethe cuſtomes of Mannors & Lordſhips, where the Lord 

hath his Rent, his heriot, his reliefe and ſervice ; and the 
tenantagaine doth his homage and fealtie,according to the 

nature of his Tennre, which ſecular cultomes , the forena- 

med Statute De Regia Prohibitione, forbiddeth Eccleſiaſti- 

call Iadges to deale in : So alfo there are Eccleſiaſtical cu» 

ftomes, ſuch as is the payment of Tythes, and other Eccle- 

fialticall duties, to which common Lawyers are not to put 

their hands, but to abſtaine from them, as dedicated to the 

uſe and tryall of the ſpirituall- Courts. Otherwiſe would 

neither the ancient Autbors of the Legatines.and Provinci- 

all conltitutions of this Land ( the eldelt of which, are e- 

quall with the dayes of Henry the third,and the youngeſt of 

Provmcial.c. them endeth in the reigne of Hexry the fifth) ever have 
veniam de dee 1 nged ſo many ſeverall cuſtomes of payment of Tithes, 
cs as then were witlyn the Land , and inſtead of them, have 
brought 1n one uniforme payment of the ſame, as is at this 

day ufed, fave where either the negligence of the Parſons, 

or the covetoulſneffe of the Pariſhioners hath in ſome point 

changed the fame. Neither woul theſe Statutes of Henry 

the eighth ever have ordered the people ſhould pay their 

Tythes afteuthe laudable cuſtomes and uſages of the _ 

riſhes 


=, 
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rifhes where they grew , if the nſfage and cnſtome of the 
payment ir ſelfe had nat beene ſabjeft to the Ecrefiaſticall 
cogniſance : for in vaine ſhall a man ſue for that, the Law 
alloweshimno.courſe to come by,it it be denied inthe ſpe- 
cialleſt point belonging to that ſuite : for this is undoubted 
Law: whiere ever there is an authority ovIurifdietion gran- 
ted, there are in like mantier granted all thoſe things, with- 
out which, that authority or Iuriſdiion cannot bee perfe- 
Red, or performed. 


SECT. 3 
That cnſtomes of payment of Tithes are triable onely at the 
Eccleſiaſtical Conrts. | 


Nd therefore it is without queſtion, as Tythes, by the 
A faid Statutes, are onely recoverable by the Eccleftalti- 


.call Law,and not elſe- where; ſo alſo the cuſtome whereby 


chey are paid, is only triable at the Eccleſiaſticall Law. Q- 
therwiſe this inconvenience will follow thereapon, which 
in all other Lawes, beſide this of ours, 1sa great abſurditie, 
that the connexitie of the cauſe, which the Civilians call 


' {ontinentiam cauſarum,will be diſmembred and disjoyned, 


which by all good policy, together with all her parts emer- 
gent or annexed, out to be handled or diſcuſſed, and deter- 
mined before one and the ſelfe fame Indge ; one, I meane 
not in number,but one in profeſſion, for otherwiſe I ſhould 
by this Aﬀertion , barre Appeales, which is not mine in- 

tents 
Which courſe, if it were held here in EZ»gland,, cauſes 
ſhould not bedrawn peece-meale in ſuch ſort as edeatore 
her brother limme-meale, and one part of it carried to this 
Court, another to that, like unto the rent lims of the childe 
that were caſt here and there by Medes, thereby to hinder 
her father from purſuing her;bur all ſhould be ended in one 
and the (clfe ſameCourt,which would bea great eaſe to the 
ſubjeR, who now to his intolerable vexationand exceſhive 
charges is compelled to runne from Court to Court, and to 
| V 3 gather 
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gather up as it were, one lim of bis cauſe here,and another 


there,and yet happily in the end cannot make a whole and 


perfe body of it, 2, 
Beſfide,itisa mighty diſorder in a Common- wealth, thus 


_ tojumble one ſurifdiftion with another, & the very confu- 


fion as well of the one Law as the other; for as Kingdomes 
arc preſerved by knowing their bounds, and keeping their 


its, fo alſo Iurifdiftions are maintained and npheld by 


Glos. tn Clem. 
- anita 83 verbo 

eternalizter de 
 ſramma trint.. 

& fide catho- 


Ica, 
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containing themſelves within the liſts or banks of their au« 
thoritie. 

Further, unles they will grant that there is an Eccleſiaſti- 
call Cultome,as there ts a Secular Cultome,and that the one 
1585 well to be tried in the one Court,as the other is in the 
other,they will make their own Doatine in the before-re- 
hearfed Prohibition voyde, where they will have it certain, 
that there is a Secular Cuſtome; & if there be a Secular Cu- 


ſtome, then doubtleſle there is alſo an Ecclefiaſticall or Spi- 


ritual] Cultome : for the word Secular, ts not put in that 


-placeabſolutely,but relatively; and the nature of Relatives, 


1s.one to put another , and one to remove another : but 
mn the Secular Cuſtomes they barre the Civilian , therefore 
they grant him the ſpirituall , for of contrary things there 
are contrary reafons, and contrary effets : and what that 
which is propoſed , doth worke in that which is pro- 


pounded , tlie. fame agatne that which is oppoſed doth 
' worke in that which is opponed: by which Rule; as Tem 


porall Lawyers are to deale in Temporall Cuſtomes, and 
Spirituall men are not to intermeddle therein , fo alfo 
Ecclefiaſticall Lawyers are to deale in Ecclefiaſticall cauſes, 
rs Temporall Lawyers are not to buſic themſelyes there- 
abour. 

And that this was the intent of the King , when hee firſt 
received the Church into his proteRion, with all the privi- 
ledges thereof, may appeare hereby , that having united 


- both the 'urifdictions in his qwne perſon, hedid not jumble 
. them both together,asnow they are,but kept them diſtin, 


one from the other ; nor onely in authorifing the Eccle- 
| ſiaſticall 
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faſticall Courts thar were befioee, bait alfo-mmuling tbe very 


words and phraſes that the larifdiftionaries Ecclefiaficall = 


did uſe every: wherein: theis writings, even theſe words 
whereupon men now take: hold-to frame_Prohibitions, 
viz, (according to the laudable cuſtomes and nſageaafithe 
pariſvand places where flich*Tythesgrow:), whithovere 
the words of Inocent the third, in the:Decretals:upen the 
title of Tythe, long before their Statutes were-made,or any 
other Statutes concerning the true paymentof Tythes; afid 
Linwood inthe fame title of Tyrhes. often gſeth the yery 
ſelfe fame words and phraſes that the otherdath: fothatiF 
theſe words made no Prohibition before the Statute: (as I 
thinke, it cannot well be ſhewed tothe'contrary) neither 
ought they to doe ir now fiance the Statute; for that they 
areſpoken ſtill in the Church-buſineſſe,and not in a'tempo« 
rall matter : whoſe government, although itbe under one 
and the ſelfe ſame Pririce,thar the temporall ſtate 1s, yet is it 
diſtint from the fame ;, as ever it hath beene fince there 
hath beene any ſetled formeof Church-government in any 
common- wealth,as may appeare both bythe example of $. 


Partl,which never goeth to any;temperall power to puniſh 


the inceſtuous perſon, although there were ſundry lawes 
then both in Greek and Latin written of theſe matters, but 
doth it by the ſpirituall ſword alone: and alſo by that, thar 
in matters of jarre for worldly cauſes between brother-and 
brother, he forbids ſach as were new Chriſtians, to goe to 
law before Infidels, bur adviſeth them rather to appoint 
Indges among themſelves to decide ſuch controverſies : 
which albeit in thoſe dayes was meant as well of Lay Chri- 
ſians, as of the Miniſters of the Goſpell, for that the num- 
ber of them then was ſmall, and the cauſes offuit they had 
one againſt another were not many,and might eaſily be'en- 
ded by one and the ſelfe fame conſiſtorie ; yet when the 
number of the Chriſtians increaſed , and the Church gor 
ſomereſt trom perſecution , the Turiſdicion was againe di- 
vided;and as there wereſecular Conrtauppaincel livin. 
ces, wherein Temporall mens cauſes & Lay buſineſſes were 

V 3 heard, 
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heard, forhere wore alſo by the fame authority creffted Ec- 
E. de Epiſcagals efiafficalt:;Courtsand' BAhops audiences, wherein cither 
you's _ L wa Eecleſiaſticall mens cauſes alone, or ſuchas they had againſt 
the. Lay men,or Lay men-againſt them were treated of ,and de- 


-1-Sothat this wasgno new deviſe of Henry the eighth, or 
Ftward his forme] that when they took upon them the ſu- 
'prefyacie over the Thurch , as they had before over the 
Common-wealth', they-did not miſhmaſh borh the States 
toperher, and malte one confuſed heape of them both, but 
teftthem ſevered aschey found them,onely affording either 
of thei an equall- proportion of proteQion ; for that by 
rhefe two patts,the CES compleat,and him- 
ſelfe is the head and chiete Governourof the whole and en. 
tire body of his Realme. For this-was exemplaried unto 
them in: all former apes , ſince the Church. and:Common- 
wealth had any loving and kind cohabicarion together, as 
hath beene before remembred. And therefore doe they 
wrong tothe aſhes of thoſe Kingsdeceaſed, whichby ſub- 
tile ſence, and trained interpretations , draw theſe Lawes 
which they intended for the benefit of the Church , and 
Church-government , to the overthrow of the fame , as 
though the Poſitive Lawes of the Kingdome could not 
—_— if the Lawes of the Church continued and ſtood up 
right. 


SB CT $6 


That the limits and bounds of Pariſhes are of the Eccles 
fraſticall cogniſance onely, 


; | hn the ſame word of the ſame Statute, (if perhaps 
 atany time there grow any controverſie about the li- 
mits or bounds of Pariſhes) they draw the ſame by like 
importunicie fromthe tryall of the Eccleſialticall Law, un- 
to the Common Law,avouching the fame alſo to be of the 
Temporall cognifance ; and yet Zi»wood,who lived in the 
dayes of Henry the fifth , making a Gatalogue of the _ 

cipall 


and Bcclefiafticall Law. 15 
cipall marfers thatin -hisdayavbalonged.yptoghe Eodlelia- 
ſticall Courts ,. rechonsth the hounds of Paribas Far gues- 
And very like it-is that.it ſhould be ſa,for that Eccleſiaſtical 
men fi:{ in this Kingdome, made diviſiqns of Pariſhes, az 
by our owne Chroniclesir appearcth; and the firſt practice 
thereaf within this Realmaycame. from Hoxorixe the-þ 
Archbiſhop of Canterbuoy after eAugo/ſtine, who bimſyl 
died in the year of our Lord God 653. although otherwiſe 
the thing it ſelfe be more ancient, and deſazads &qm,the 


bn Regiſtro Eccleſe 
Xp1,C ant Stow. 


counſell of Saint Paw?, which he gave'to Tizae, to appoint; 777. <4p-1. >.5, 


Eldersinevery Citie: Butthat-Citicsand Coyntricsagain: 
are divided into ſeverall Pariſhes , :it was the ordindnce of 
Pope D5onyfius, about the yeare 266. and from him deri- 
ved into this and other Reatmes; and the diltin&tion there- 
of was chiefly deviſed , that it might be knowne of what 
congregation every people were,and that ſotticy might be 
trained up in the Schoole of godlinefſe under their owne 
Paſtor or Miniſter. But that now the diviſion of Pariſhes 
doth fferve to other politick uſes, it comes-not of the firſt 
inſtitution thereof, which was meere Ecclefiaſticall ; bur ic 
groweth out of a ſecond cauſe, thar is,becauſe being;ſo fitly 
and aptly primarily divided by Eccleſiaſtical men as they 
are; the Princes therefore did uſe the opportunity thereof 
for temporall ſervices, ſubdividing the ſame againe into- 
many Tythings or like ſmaller diviſions, for the more ſpee- 
dy ſervice of the King,and better ordering of the common- 
wealth. W hich our ancient Fathers well knowing, never 
called the ſame in queſtion,acknowledging therin the good 
they had received from Eccleſiaſticall men, by this partiti- 
on of Countries into Pariſhes: but men of later ages being 
lefſe thankfull than they, and loath to ſeeme beholding to. 
Eccleſiaſticall Courts for any matter of good order and diſs 
poſition, have arrogated the fame wholly to the Temporall 
Courts ; as though the Eccleſiatticall Indge could not as 
welldifcerne what rwo or three haneſt mendepoſe and fay 
as concerning the limits or bounds of a Pariſh, as twelve 
meane men ofthe Countrie,who arc upon like depoſitions 
| | ro 
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eo '$iveup thi verdie;- Bur for the limits of Biſhopricks, 
I'ackno ws. no ory tin Tenjporall, for thar they were 
not primarily defigned out by Ecclefiaſticall men,and their 
dire&ion, but were alfighed-to Provinces or Shires , firſt 
deſeribed and diſtinguiſhed by Princes : but for Pariſhes, 


neither exifonnot antiquity concurres ivith themchat they 
Could be temporal}; or that they ſhould beuſiirped or chal- 


tenged tobe of the temporall cognifance. - 
And 16 much for choſe Prohibitions , which they com- 
monly frame out of the 27. and-32.of Hezry the eight,not 
chat therEire ho niore bitt- theſe, but that having a taſte of 
theſe,there may be like judgement made of the relt, 
That. the cauſe of treble Dammages in the 13, chapter 


' 1; Edward the ſixt, us to be ſiied inthe Ecclefiaſticall 


OE of the Statute of the 2, of Zdward the fixt cap:it.3« ; 


they raiſe many Prohibitions , the firſt whereof in 
order of the Statute,although the laſt in practiſe, is the pro» 


hibition of treble dammages;uponnotdividing and ſetting 


out of Tythes, or at the leaſt, for the not compounding for 
them before they be carried away : Which forfeiture they 
ſaggeit,and thereupon bring a Prohibition,and ſodraw the 
whole ſuit of Tythes intotheir Courts,contrary to the true 
meaning. of this Statute, which would have thoſe treble da- 
mages,in caſe of not juſtly dividing and ſetting unt, or not 
compounding for the Tythes before they be carried away, 
beno leffe recoverable before an Eccleſiaſtical Judge accor- 


ding to the Kings Eccleſiaſticall Law,than the forfeiture of 


double value(by the letting and ſtopping of them to be car- 
ried away, whereby they are loſt , with the coſts thereon 
growing) is remediable at the fame Law : For albeit the 
clauſe which is toredrefle this wrong, be put after that parc 
of the Statute,which concernes the ſtopping and letting of 
Tythes to be carried away,yet when there is asgreat __ 

that 


wi ® 


that it hould (tretch it ſelFto the firſt branch of the provi- 

fion,as to the ſecond,and rhe ſecond branch hangeth on the 

firlt by a conjunQton copulative, & there 1s no heterogeny 

or diſparitie in the matter , whereby it may not be as well 

verified in the one branch, as in the other, I ſee no reaſon 

why it ſhould not equally reſpe& them both , ' according 

to the rule of the Law ; Clanſula in fine poſita refertur ad ©.6.11.28. ht, 
omnia pracedentia,maxime quando non reſultaret intelle tus 

contrarins juri, as here it doth not : for the intendment of 

either branch of the Statute is , to. procure by ther ſeve- 

ral! forfeitures , a juſt and true payment of Tythes, the 

recovery whereof, as the preciſe words of the Statute in 
one member reſtraine unto the Ecclefiaſticall Law ; ſo the 
Identitie of reaſon in the other member doth confirme it. 

unto the ſame Law , for where there is the like reaſon or | 
cquitie, there ought to be the like diſpoſition or order of £. nd fad !. 
Law.  Aquiltam, 
Beſide if the principall cauſe it elfe be triable in the Ec- 

cleſiaſticall Conrt, why ſhould not thoſe things which hang 


thereon be tryed in the ſame Court , for they are but as it 


were acceſſories to the principall, and ſo not onely follow 

the nature of the principall,but alſo belong to the Court of 
the principall , and are determinable where the principall 

15,for otherwiſe happily chere might fall out contrary ſen= 

rences of one & the ſelfe ſame thing,the one condemning, 

the other abſolving. | 

Further, in that Court wherein the courſe of Inſtice al- 
cealy is begun , the cauſe may with lefſe labour and eaſier 
expences be ended, being for the moſt part determinable 
by one ſentence.than that a new proceſle thereof ſhould be- 
gin before another InJge , who knoweth little or nothing 
of the principall matter , and therefore cannot ſo eafily de« 
cide the acceſlorie. 

Laltly, thoſe which take this courſe, firſt to ſurmiſe a for- 
feiture,then to draw the originall ſuit, whereupon the for- 
feiture grew into queltion, bring in a proceeding farre dif- 
ferent from the common ſtile of all well ordered Courts, in 
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alf Nations, among whom the conuſance of the cauſe; ant 
eryall thereof goeth before, and the forfeiture or execution 
therof followerh after: But inthisHyſtero» prorerosx,the ex- 
ecution is in the forward, and the tryall is in the rereward: 
In which doing they deale much like as Cacws the Gyant 
dealed with Hercules Oxen,who,to the intent that Hercn- 
Hes ſhould not finde what way they were gon, drew them 
backward by the tayle into the Cave ; but as that device 
ſerved not Cacus,bur that Herenles had his Oxen againe,fo 
it is tobee hoped the Reverend Iudges of the Land, will 
not” long ſuffer this ſubtiltie to prevaile, but as it came in 
like a Foxe, and'retgned like a Wolfe, ſo in the end it ſhall 
dye and vaniſh away like a vaine device, much like the de- 
ftinie of Boniface the eighth : for the Reverend Iudges are 
not onely to miniſter juſtice between man and man,ſo that 
every man'may have bis owne, and none bee opprefled by 
another , but alfo they are to carry an upright and indiffe- 
rent hand betweene juriſdition & juriſdition;yea though 
themſelves be partiesto the matter in queſtion, fo rhat one 
juriſdiction cate notup another, as the Locuſts in Zoype 
devoured up all the greene things in the land. 


SECT. 6. 


T hat the naming of Law or Statute in a Statate, doth noe 


make it to be of the Temporall cogniſance, if the mattey 
thereof be Eccleſiaſticall. 


; Nother rendevous- they make of the wordes of this 
{ & Proviſo,(law,ſtatute,priviledge, preſfcription,or com- 
poſition reall) as though all which paſſeth under any of 
theſe tearms mult belong to the triall ofthe Common Law, 
and not to the cogniſance of the Ecclefiaſticall Law , and 
that forſooth, becauſe theſe words and tearmsare expreſſed 
inthe Statnte : which is mnch like unto that,as one would 


\ 


needes have a houſe, to be Maſter Peacocks houſe, becauſe 


hee ſaw a Peacock fit upon the top thereof: Bur'it is not 
the naming of a-thing in a Law or Statare, that makes ir ”» 
| c 
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and Ecclefrafticall Law, I5y 
be of the Temporall cogniſance, or otherwiſe: butit is the 
nature or qualitie of the thing named, that rangeth itunder 
the one Law,or the other. So that if the matter ordered in 
che Law or Statute be Temporall , the cogniſance ſhall bee 
Temporall ; if Spirituall, then the caſe 1s determinable in 
the Eccleſiaſticall Law: for this Proviſo isnot prahibitonie, 
as thelaſt Proviſoof this Stature is, whereby Eccleſiaſticall 
Indges zreforbiddento hold plea of any thing that is in the 
ſaid Proviſo conteined; butit is rather diretive, and hew- 
eth where the Eccleſiaſticall Indgeis to give way toimmu- 
niries, and to pronotmnce for them : ſo that for any thing is 
conteined in this Proviſo tothe contrary, the cognifance of 
theſe matters,eſpecially,Priviledge, Preſcription,and Com- 
poſition , till remaineth at the tryall of the Ecclefiaſticall De praſcripe: 
Law, as they did before this Proviſo was made for Tythes, {4. 2. 1.26. 
and other Eccleſiaſticall duties, as may appeare by the ſeve. 2* 7/72 
rall titles in the ſame Law hereon written. POO ES) 

And for the other words,[ Law and Statute]therein men- 
tioned: (when as the King hath two Capaciries of govern- 
ment in him, the one Spirituall, the other Temporall, and 
bis high Court of Parliament , wherein Lawes are made, 
doth ſtand as well of Spirituall men,as Temporall men, and. 
ſo ought toſtand in both houſes, if the ancient Booke De 
modo tenendi Parliaments be true and authenticall , which 
makes theupper Houſe of three States, the Kings Majeſtie, 
the Lords Spirituall, and the Lords Temporall ; and the 
lower Houſe in like ſort of three other , the Knights, the 
Procurators for the Clergie, and the Burgeſſes; and his 
Majeſtie hath within 'this Realme aſwell Eccleſiaſticall 
Lawyers, as Temporall, {which are no lefle able to judge 
and determine of Eccleſiaſtical! matters, then the Tempo- 
rall Lawyers of temporall bufinefſe.) It is not to be imagt- 
ned, but as his ſacred Majeſtie will have thoſe lawes to 
held Temporall, and to have their conſtructions from Teme 
porall Lawyers, which are made and promulged upon 
Temporall rights and cauſes : So alſo his Highnefle » 
Fires, andever hath beene of b. his predecefſours, — 
2 
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and Queenes of this Land, that ſuch Lawes and Statates as 
are ſet out and publiſhed upon Eccleſiaſticall things and 
matters, ſhall be taken and accounted Eccleſiaſticall , and 
interpreted by Eccleſiaſticall Lawyers, although either of 
them have interchangeably each others voyce in them, to 
make them a Law. 

And that the King doth infuſe life into either of the 
Lawes , when as yet their ſubſtance is unperfeR, and they 
are as it were Embryons, 1s in temporall matters , by his 
temporallauthoritie , and in ſpirituall matters, by his ſpi- 
rituall authoritie, for to that end he hath his double digni- 
tie in that place , as alſo the Eccleſiaſticall Prelates ſuſtaine 
two perſons in that place , the one as they are Barons, the 
other as they are Biſhops : So thateven the orders of the 
Houſe doe evince,that there are two forts of Lawes in that 
place unconfounded both in the head and the body, al- 
though for communion ſake, and to adde more ſtrength to 
each of them, the generall allowance paſſeth over them all. 
And as they reſt unconfounded in the creation of them, ſo 
ought they to be likewiſe in the execution of them: & as the 
Temporall Law ſorts to the Temporall Lawyers , fo the 
Spirituall Lawes or Statutes ſhould be allowed and allotted 
unto the Spirituall Lawyers. 

And as the nomination of theſe words Law or Statute 1n 
this precedent Proviſo,makes not the Law or Statute Tem- 
Dorall,but that it may remain wholly Eccleſiatticall, by rea- 
ſon of the Spirituall matters 1t doth containe,& the power 
of him that quickneth it, & powrerh life thereinto: ſo much 
Jefle can the inferttng of theſe tearmes, Priviledges, Pre- 
{criptions,or Compoſitions reall, intitle the Common Law 
to the right thereof, or the Profefſours of the ſaid Law, to 
the interpretation thereof , for that matters of theſe titles 
ſo farre as they concerne Tythes , and other Ecclefiaſticall 
duties , have beene evermore fince there hath beene any 
Eccleſtaſticall Law in this Land (which hath beene neere 
as long as there hath beene any profeſſion of Chritttanitie 
with us) of Ecclefiatticall ordinance , neither ever m_ 
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of the Temporall cognifance, untill now of late; that they 
tranſubſtantiate every thing into their owne profeffion; as 
Hdas turned or tranſubſtantiated every thing that hee 
touched into gold. "4 


CHAP. IIT 
SE CH 1 


How it comes to paſſe, that when Tythes were never clogged 
with cuſtome, preſcription,or compoſition under the Law, 


they are clogged with the ſame nuder the Goſpel, and the 
canſes thereof, 


Bu here it will not be amiſle to enquire, (ſince Tythes 
came in the beginning of the Primitive Church, within 
2 little time after the deſtruction of Fer«/alem, and the ſub- 
verſion of the Tewes policie,unto the Chriſtian Church and 
Common-wealth, voide of all theſe mcumbrances, as ſhall 
appeare after by the teſtimonie of ſandry of the ancient 
Fathers, which were neere the Apoſtles time)how it comes 
to paſſe (ſince Tyrhes are no lefle the Lords portion now, 
than they were then , and in the Patriarchs time before 
them) that theſe greevances have come upon them more 
under the Goſpell, than ever they did under the Law : for 
then never any Lay man durſt ſtretch out his hand unto 
them, to diminiſh any part thereof, bat hee was charged 
with robberie by the Lords owne mouth ; and in puniſh- 
ment thereof ,. the heavens were ſhut up for giving raine 
unto the earth ; and the Palmer-worme and Graſhopper 
were ſent to devoure all the greene things upon the earth. 
And for Eccleſtaſticall men, it is not read any where in the 
Scripture, that ever they attempred to grant out any privi= 
ledge of Tythes to any perſon , other than to whom rhey 
were diſpoſed by the Law , or to make any compoſition 


Malach. 2. 


thereof betweene the Lay Jew, and the Lords Levites ; e- 


very of the which have beene,not onely attempted againſt 
X 3 rhe 
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the Chnrchin Chriſktanitie, but executed with great gree- 
dinefſe: fo arrewarſehath beene the ſtate of the Maniſtery 
under the Gofpel,than was the condition of the Prieſts and 
Levites under the Law. 


SECT. 3. 


That the canſes are.two-fold : Firft;The violent intruſion of 
Lay men ; and ſeconaly, The over-much curioſuie of 
Schoole. men; and firſt of the firſt cauſe, and therein con- 
cerving Charles Martels Infendations , and the violent 
preſcriptions enſuing thereupon. | 


"ſin beginning whereof, although itbe hard for me to 
finde out,becauſe there is ſmall memory thereof left in 
Stories; yetas farre as | canby all probabilities conjeQure, 
this greatalterationin Eccleſtatticall matters,came by two 
occaſions: the one by the violence of the Laitie, thruſting 
themſelves into theſe Eccleſiaſticall rights, contrary to the 
frlt inſtitution thereof ; for when they were firſt received 
into the Chriſtian world, they were received and yeelded 
to forthe benefit of the Elergie onely, as in former time 


under the Law,they had beene for the uſe of the Prieſts and 


Levites onely: The other was,the too too much curiolity of 
Schoolmen, who being not content with the ſimple enter- 
tainment of Tythes into the Church, as the ancient Fathers 
of the Primitive Church received them, would needes ſeek 
out how,and in what right,and in what quantitie this pro- 
viſion belongs unto the Church, wherein they did by their 
overmuch ſubtilty , rather confound the truth, than make 
that appeare which they intended to doe. By the firſt of 
theſe was brought in thar great Preſcription, which is cal- 
led the Preſcription beyond the Lateran Councell, wherby 
Lay-men held Tythes in fee , without paying any thing 
therefore unto the Church ; and out of that iflued the reſt 
of thoſe pettie Preſcriptions, which we now have, which 
are nothing elſe but imitations of the firſt. By the ſecond 
came inPriviledges, Cuſtomes , and Compotitions ; en if 

they 
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chey came not in: wholly by then, yet freſh) were they 
much ſtrengrhined by them ; bur of either of theſe after in 
their places. Burt for that of all theſe forenamed greevarys 
ces in the Church, as farre as my reading ferves mee, Pres 
fcriprion is the eldeft, and firſt ruſht into the Church, awd 
violated the Liberties thereof; I will firſt begin thereby, 
& ſhew upon what occafion it firſt ſeized upon the Church, 
and | againſt her,and then will I ſpeake ofthe reſt 
in order, 

It is out of queſtion, that from the time of Or:ger, who 
lived within fourefeore yeares after the death of Saint 
Zohn the Evangeliſt, as alſo did Cyprian, who was his coE- 
quy intime, and fo along by the _ of Chyyſoſtome, Anz 

oe, and Augnſtine, and fome of the purer Popes, as Ur- 
bax the Rcond, Diony ſins, and Gregory the great,there was 
good uſe of Tythe in the Churches; where Chriſtian Reli- 
gion was tmbraced, as may appeare by every of their teſti- 
momes, that God hath not appointed tr to'bee a proviſion 
onely for ſuch as ſerved at the Altar under the Law, bur af- 

fo was purpoſed by him from the beginning, to be a main- 
tenance for the Miniſterie under the Goſpell : and there-- 
fore Or:gen in his xi. Homily upon Numbers, ſpeaking of 
Tyrhes, faith thus, I hold it neceflary that this Law or Pre- 
cept be obſerved according to the letter : and npon the 22 
of Matthew, hee thinketh Chriſts words uttered there'as 
concerning Tythe,to be a precept no lefle neceflary for the 
uſe of Chriſtians, than they had beene' for the Iewes: and 
therefore hee accounteth Tythe neither Ceremonaall, nor 
Indiciall, but morall and-perpetuall. Cypriarin his xLxvi. 
Epiſtle, adviſeth the Clergie of his time , ſince they had 
Tythes allotted unto them for their maintenance , they 
ſhould nor abfent themſelves from Gods fervice. Chryſo= 
ſome upon the viii. of the 4þ-,uſeth rhisargumentto per- 
{uade- husband-men to pay their' Tythes truely nnto che 
Church : Thar it'is good for chem fo to doe, for that there 
are continuall prayers and interceſſions made for them by 
the Miniſterie, Zerowe upon Tiwmothir faith; The precept of 
| paymendg 
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ayment of Tythes, is aſwell to be underſtood in the Chri- 
Rin people, asin the Tewes. Reade e-Lmbroſe, in his 
Lent Sermon , and eAguſtine in his xLiiii. Homily, and 
Gregoric in his xvi. Homily , and you ſhall finde no leſſe 
Plaine places for the continuance of the payment of Tythes 
among the Chriſtians,than the former were, Adde to theſe 
the practiſe of Diony/zs himſelfe, who by Feromes account 
flouriſhed in the yeare 266. who not onely divided ont 
Pariſhes , drawing the example thereof from Saint Pan!, 
who firit appointed Biſhops in Cities, but alſo aſſigned or- 
derly tg every Pariſh his Tythes. All which held in the 
Chriſtian common: wealth,in a decent and comely ſort, un- 


till the irruption of the Hunnes,Gothes, and Vandals, upon. 


the Chriſtian world , who firſt invading Tralie under the 
Emperour Fx#ſtinian , did for many: yeares ſo harrow the 
whole Countrie, and ſpecially Lombardte, as that they left 
notalmoſt a man of excellent Religion any where unperſe- 
cuted, overturned Churches, burnt Libraries , overthrew 
Schooles of learning, and to be ſhort, what wickednes did 
_ they not? inſomuch as Gregor the great, being gtherwiſe 
a very good man, and one that did relye himſelte upon the 
providence of Almightie God, verily thought and taught 
that the end of all things was then come : but after thoſe 
fierce and barbarous people once ſet their face to goe a- 
gainlt Fraxce, (which had beene hitherto free from that 
inundation) which happened in the dayes of King Theoao- 
rick, who lived about the 650. yeare of the incarnation of 
our Saviour Ieſaus Chriſt ; Charles Martel the Father of 
Pipin, after King of Fraxce, being then great maſter of the 
Kings houſe , would not (although otherwiſe hee were a 
very victorious man, and valiant Captaine) oppoſe him- 
{clfe againſt them , unleſle the under- Clergie of France 
would be content to religne every man his Tythes into his 
hands , that thereby hee might reward the Souldiers, and 
ſupport the charges of the warre then preſent : which the 
poore Clergie, in reſpe&t of the eminent danger, & for that 

Charles Martel himſelf did folemnly vow and promiſe, 

that 
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that they ſhould be forborne no longer, 'then for the tim© 
ofthe warre,and that they ſhould be reſtored unto them a- 
gaineat the end of the warre, with a further gratuitie for 
cheir good will, yeelded moſt willingly thereunto, ſpeci- 
ally the Biſhops not contradiQing it,Jeaving to themſelves 
a ſmall portion of their living onely,during the time of the 
danger, Whereupon (harles Martel undertaking the en- 
terprize, got a mighty great vitorie againſt the enemies, 


S-inſomuch that hee flew 1n one battell 34500. of the Infi- 


dels: which battell being happily atchieved, and the dan- 
ger of the warre being paſt, the poore Clergie-men hoping 
ro receive againe their Tythes, according as it was promi- 
ſed them by .Charles Martel, they were put from the poſ- 
ſeſſion thereof,and ſay or doe what they could, their bene- 
fices were divided before their face , in recompence of 
their ſervice,to ſuch. of the Nobilitie as had done valiantly 
in that action, and the ſame aſſured to them and theirs for 
everin fee. And this 1s the firſt violence -that ever Tythes 


ſuffered in the Chriſtian world, after they left the Land of 


Furie, and came to inhabite among the Chriſtians; which 
albeit was a nefarious at, and nothing an{werable to the 
late mercy that God had vouchſafed them in -conquering 
of their enemies, yet there wanted not like facrilegious 
mindes in all Chriſtian Lands, which did imitate this wic= 


ked fa of Martellus,infomuch as the example hereof paſo 


ſed over the Alpes into 7talie, and mounted above the Py- 


-renean Hils into Spaine, & within a ſhort time after ſayled 


over into England,in ſuch ſort,as that even to this day ſun- 
dry monuments thereof appeare every where inthe Land, 


where any title of immunitie is challenged from payment 


of Fythes, reaching beyond the Zateran Councell,which 
can deſcend from no other head, than from that fa& of 
Charles Martel ; neither was there any redreſle thereof 
untill the ſaid Lateran Counſell, before-mentianed, which 
notwithſtrnding came neere five hundred years after: far 


this fatof Martellns was done about the ſixe hundreth 


and threeſcore yeare after the Nativitie of our Saviour _ 
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Ks Chriſt \ but the' Councell: that reformed1t, arid was 
holden under Alexander the third, was not celebrated be- 
fore the yeare of Incarnation 1189. neither was the re- 
formation thereofatthat rime totall,nor ſuitable to the firſt 
inftiturion of Tythe among Chriſtians. EL. 
 Borneither could many wilfall and refraRarious per» 
ſons be then brought to obey the Canons of the Councell, 
inreſtoring any part thereof againe unto rhe Church, al- 
though they were charged fo to. doc under pane of dam-S# 
nation Neither did all fach as did then reſtore them, reſtore 
them to the Churches from whence they were taken, 
which had beene molt agreeable to the ordinance of the 
Church, fet dowa by D#onyſires, who firſt divided Pariſhes 
and aſſigned unto them Tythes, as hath beene aforefaid; 
and alſo to the Scripture it felfe, Det. 18. from whence 
Diony ſis tooke his light to devide Pariſhes and diſpoſe of 
Tythes as he did, by which it was not lawfall for him 
that paid his Tythes to pay them to what Prieſt or Levite 
bim liked, but hee muſt pay them to the Prieft or Levite 
that dwelt in the place wher him(ſelfe made his abode:but 
yet this libertie that was given them by the Councell, 
then gave cauſe unto the erronr that the Common Lawyers 
hold ar this day(not knoming the ancient proceedings of 
the Church m thefe cafes)that before the Zaterar Coun» 
cell, it was lawfull for every man to give lis Tythes-to 
what Church he would, which was ſo farre otherwiſe, as 
that before this violence offered unto the Church, there 
was a flat Canon, mere ancient than the fat of Charles 
Aartelle, which did preciſely forbid any man to pay, or 
a Biſhopto give leave to any man to pay his Tythes from 
the baptifmallt Church to an other : and that the contrarie 
was yeelded toin the Zaterar Councell, was not thatthey 
held it lawtfull to enrich one Church in this fort, with the 
mpoveriſhment of an other, but the cauſe was the hard- 
nefſe of mens hearts, who ſcarcely could be won by this 
favour to reſtore that liztle again unto the Church, that 
ther forefathers had in ſuch abundance taken away from 
it 


£0 4:1 3 Joofe 


£C6, 


O_o oo SOS Ot 


and Eccleaſiſticall Law. 163 


it: and-that the fathers of the.ſfaid Councell did yeeld 
thereunto(although it were an inconvenience thus to doe) 
was, for that they did count, although they did admit that 
it might be for the preſent, yet there might beea better 
time found out after for the reformation thereof, and fo ſu- 
ſtained the inconvenience for the preſent upon: this reaſon; 
that the univerſall Church of Chriſt is one body, & every 
particular Church a part of that body, and ſoe it lefſe mat- 
tered to what particular Church they were reſtored, (6 
that they were reſtored at all : for that by thereſtitution 
to one they hoped in time they might haye more likeli- 
hood come unto the other ; tor thoſe things wherein 
there is an Identitie, or like repreſentation of Nature and 
Condition, as it is betweene Church and Church, have an 
eaſier paſſage the one from the other, than thoſe thar 
are of "_—_ nature and diſpoſition, asa lay manand a 
Church, : | 


SECT. 3, 


That ont of that violent Preſcription, many other Pre= 
 ſeriptions aroſe but of teſſemoment, 


OZ of the ruines of this violent and preſumptious 
preſcription, which hath now obtained ſtrength of a 
Statute in the world have iſſued out ſandry petty Preſcrip- 
tions, which alſo are confirmed.by law and cuſtome, as the 
other were ; as the Preſcription wherein one Church pre= 
{cribeth Tythes againſt an other Church, the Law puniſhs 
ing therein the negligence of the one and rewardeth the 
vigilancie of the other: Preſcriptions, wherein one Eccle- 
fialticall body.corporage or politique, preſcriberh Tythes 
or other Eccleſiaſticall duties againſt the Parſon or Vicar 
.of the Pariſh, and the Parſon and Vicaragaine againlt them: 
APreſcription whereby a Lay man, having no right to pre- 


ſcribe Tythes(Becauſe hee can in no right poſſeſſe Tytheg, Kegul- ſme peſ- 


& preſcription cannot proceede without poſſeſſion)doth ['F 


notwithſtanding by pernancie, or giving ſome part of his 
_ Ya + ground 
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ground or penſion in money in lien thereof, preſcribe a dif. 
charge thereof: A prefctiption wherein a Lay man doth 
preſcribe the manner of Tyrhing,which albeit by the Com- 
mon Law is counted to be good by paying a thing never ſo- 
ſmall itrlieu thereof, yet neither by the Canon Law, nei- 
ther by the Law of God it ſelfe, could it ever be leffe than 
the jaſt tenthit ſelfe ;' ſo that the manner of Tything with 
them is not underſtood in that ſence,as the Common Law- 
yers doe take it, by paying any thing whatſoever in place 
of the juſt tenth ; but their intendment hereby is, thatno 
comntrey can bee bound to an uniformitte of payment of 
Tythes to bee nſed every where : bnt every man is to pay 
Tythes according to the manner of the Countrey where: 
hee dwels, that is, that one payes his Tythe- corne, and 
bindes up the fame in ſheaves, an other leaves1t feattered 
m the farrowes;' an other tythes it in Cocks or Pookes;and 
this1s it that they meane, that there cannot be an unifor- 
mitie of Tything prefcribed to every man, after which he 
is of necelſfitte to ſer out his Tythe, but that he may pre- 
fertbde:ſome other manner of Tything againſt the Parſon or 
Vicar : but againlt that uniformitic that the whole Tythe 
ſhonld not be patd, was never any preſcription allowed a- 
mong them, for they evermore have beene ofthis minde, 
contrary to that which the Schoolemen hold, that Tythes- 
are part of the Morall Law, 8 not of the Indictall or Cere 
montiall Law ; and that in the Preceprt of Tyrhes, there isa 
double conſideration, one of the honour of God, whereby 
he retained tythes unto himſelfe, in figne of his univerfall: 
Lordſhip over the whole world, which is irremifſible;the 
other of the profit or urility of man, in that it concernes the- 
provtfionofthe Miniſter inall ages, which isundiſpenfable. 
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F SE CT. FY : 
' That Eccleſiaſtical Fudges admit pleas in diſcharge of tythes 


and the manner of tything, contrarie to the conceit that is: 


had of them, 


AS yet, notwithſtanding all this, the Eccleftaſticalt: 
ludge admitteth all kinds of preſcriptions before-na= 
med,and according to the proofes thereon brought,giveth 
fentence either-to abſolution or condemnation : albeit the- 
Reverent Indges of the Land, upon an erroneus report: 
made in the eighryeare of Edward the fourth, have a con-. 
ceit tothe contrarie,viz. That no Eccleſiaſticall Iudge will 
admit any Plea in diſcharge of Tythe, or the manner of Ty- 
dhing, as it isin their ſenſe taken; and therefore they hold 
whatſoever the Defendant doth alleadge in his ſaite for a: 
conſaltation, amd namely thatthe Eccleſiaſticall Indge did: 
allow ofthe Plaintifes Plea and allegation, and:did admit 
him to the proofes thereon without deniall, are idle ſpee- 
ches, & rather words of courſe than of effe& & ſubſtance. 
And therefore notwithſtanding, whatſoever is alleaged by 
the Defendant,as concerning the Eccleſiaſticall Indges well 
acceptance thereof, it iscounted nothing materiall by the: 
Temporall Indges, for that they havea prejudicate opini- 
on ofthe Eccleſiaſticall Indge in theſe caſes, and therefore 
Row ſoever the refifal be,or be net,they grantont their Pro: 
hibition in theſe caſes. And yet if the Indges,Ecclefialticall 
proceedings might be ſeene, and vouchſafed tobe read be- 
fore them,it would bee plaine, there was no ſuch cauſe of 
their hard opinion againſt them for every where they doe 
allow fach and like allegations. And if perhaps one inferi- 
our Tudge ſhould make refufall as they pretend, yer could ir 
not bereformed by an otherin an ordinarie courſe of ap- 
peale,but that there muſt needs be brought a Prohibition: 
onr'sfrhe Common'Taw to redrefle the ſame?unleſlſe bap- 
pely'thty can ſhew,ttis a generall-conſpiracie'in the Eccle-. 
fiaſticall Indges, or a ES their learning, that _ 
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will not or cannot admit any Plea of diſcharge in this caſc, 
which they can never doe. And therefore, they are intrea- 
red to change their opinion in this point, and not doe the 
Eccleſiaſticall Indges that wrong, as to charge them with 
ſach an imputation, whereof their whole praftice is wit= 
neſſe to the contrarie: for it isunworthy ſuch mensgravitie 
as theirs is, who propound unto themſelves the inquirie of 
the truth in all matters, thus to be miſconceived & masked 
in an errour,and that for ſo many yeares, and not to be wil- 
ling to heare the contrarie, which is an obſtinacie in policy 
no lefle obdurate, than the Papiſtsis in Religion, who ſee 
thetruth and will not beleeve it. And fofarre as concerning 
Preſcriptions and the firlt cauſe & beginning thereof. 


——_— ct. 


CHAP. IV. 
SECT. 1, 


Of Priviledges and how they came in; and that by reaſon of 
the frequence of Priviledges, Statutes of Mortmaine 
CAme tn. | 


P2-Zow it followeth, that I ſpeak of Priviledges, which 
ZI & are 1mmunities granted unto private men beſide 


Oftheſe, ſome are very ancient,ſfuch as true zeale toward 
the Church bred, & the juſt admiration of the holy men of 
God for their ſantimonie of life, their greatknowledge in 
the word-of God, their great patience in perſecution for 
Chriſt and his Goſpel, the vigilancie and care they had in 
their Office,ſtirred up both the Prince and People. So Corn 
ftantine the great, being raviſhed with thelove of Religi- 
on,& the good. opinion he had.of the Miniſters of bis time, 
ereRed Churches, and endowedthem with large poſſeili- 
ons, and-granted them ſundry immunities, whereby they 
might more ſecurely intend to the preaching of the word 
of God,and the winning of ſoules to the Chriſtian congre- 


gation, 
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pation, wherein they Jaboured with all their might and 
power, God itill adding to the-number of the Ele4. Nei- 
ther did he this alone in his owne perſon, but heealſo gave 
leave to all other of his SubjeRs that would doe the like: 
whereupon the' Church was fo enriched within a ſhort 
time that as Zo/es in the building of the Arke, was faine to 
makea Proclamation,that no manſhould bring in more to- 
wards the building therof, the peoplebringing in continu- 
ally ſach great abundance of all things neceflarie rowards 
the furniſhing thereof, as rhat there was enoughand much 
to-ſpare : So alfo Theodoſins the thirteenth Emperour after 
Conftantine(althongh otherwiſe a moſt loveing and favou- 
rable Prince towards the Church) was faine to make a Faw 
of Amortifation or Mortmaine, to moderate the peoples 
bountie to wards the Church;asdid alfo many wiſe Princes 
in other Nations upon like occaſion, & in imitation of this 
ActofTheodoſimr, many yeares after; and among the reſt, 
divers Princes of this Land dtd the like,upon the dotage of 
the people towards thereligious Perſons, and ſpecially to» 
wards the foure Orders of Friers that were then newly 
{prungup inthe world. But yet this At of Theodoſins was 
done with the great diſlike of theſe blefled men Ferome 8& 
eAmbroſe, who lived in thoſe dayes; for that Ferome thus 
complaineth to Nepotzan of that Law: 7am aſhamed to ſay 
it, the Prieſts of Idols, Stage-players, Coach men,and com- 
20» Harlots,are made capable of Inheritance, receive Le- 

artes,onely Miniſters of the Goſpel,and Monkes are barred Concerning 

: Law thus to doe;and that not by Perſecutors,but by Chrg. ya | 

ian Princes; neither doe Icomplaine of the Law, but 1 ans his yoo De 
forie wee have deſerved to have ſuch a Law made againſt us: Amortizatione 

In like manner, and upon the fame occafion doth Ambroſe Bororum.c. 6. 
deplore the ſtate of the Clergie in his 3t. Epiſtle : Fee 
count it ( faith hee )no injurie,in that it is a loſſe, wee are not 
grieved that all ſorts of men are made capable of Wils, none ex 
cepted, how baſe ,prophane,or laviſh of hs life or honeſt y ſoever 
he be, but I am ſoryie that the Clergie men onely of all ſorts of 
peopleiare barr'd the benefit of the Law that is common to _ 

who 
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who notwithſlanding, wnely pray for all, & doe the common 
celebration of the Serwice for all: So farre they. 

And yet whoſoever looks into this conſtitution, wher- 
by it was forbidden,that any man ſhould paſſe any Lands or 
other unmoveable poſleſſionunto the Church, without the 
Princes leave(for that thereby the things thar are ſo paſ- 
ſed, come;as it were,into a dead hand,which holdeth ſure. 
ly faſt that which it once apprehendeth, neither eaſily par- 
teth with it, ſothatit cannot without much difficulty bere- 
duced and brought again to the commerce & common uſe 
of men)ſhall findeit was rather for the benefit of the Com- 
mon- wealth, than for the dislike of the Church, that it was 
ſo ordered. 

For if that courſe had:beene holden on ſtill, the greateſt 
part of the livelihood of the Common-wealth would in 
ſhort time have comeunto the Church , and ſo Lay-men 
ſhould not have beene able to have borne the publicke 
burthens of the Common- wealth; which it concernes Se- 
<ular Princes to be carefull of, and to foreſee,that by overs 
much bountie towards the Church, they impoveriſh not 
their owne ſtate, and loſe the right of Eſcheats, Primer- 
ſeifin, and other Priviledges of the Crown in caſes of fore 
Feiture, and ſpecially make bare their Lay-ſubjeRs, upon 
whom a-great ſervice of the Common-wealth doth lye. 
A:.d yet otherwiſe the benificialleſt ſtate of this Realme 
-unto the Prince is the Clergie, as from whom the King 
'hath a continuall revenue in Tenths,and1s deepeſt in Sub- 
ſidic, and not the leaſt in all other extraordinarie charges, 
according to the proportion oftheir place. And therefore, 
as the King 1s to maintaine the one, 1o he is alſoto cheriſh 
the other, and notto ſuffer their ſtate in any ſort to be di- 
miniſhed, for thar all orher States are made for the ſervice 
the Church, and the Church againe-for the benefite of 
them. | 


Bat this was none of thoſe Priviledges that I ſpake of, 


for theſe are more ancient than they, and granted out upon 
better devotion than the other; bur after this the zeale of 
Religion 


| 
| 
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Religion being almoſt extinguiſhed . in the Chriſtian 
World)partly by the great uproares and tumults that were 
in every Countrie, by the breaking in of one barbarous Na» 


' tion or other upon them, who pulled downe Churches 


faſter than ever they were built, and made havock both of 
Prieſtand people, that profeſſed the name of Chriſt, partly 
by the hereſies that roſe every-where in the Church in 
thoſe dayes, which dilirafted mens mindes,and made them 
waver in the conſtancie of their Religion(it was revived 
againe upon this Occaſion. 


SECS 


Of the beginning of Cloyſtered Monkes in the Weſt Church 
of Chriſtendome, and that the eAuthoar thereof was one 
Benedi& 4 Roman about the yeare 606, 


Ne Beneditt who otherwiſe had beene a man of ai- 
on in the Common-wealth, (that Bezedi& which 
was, as it were the Father of all thoſe that profeſſed a Re- 


fore his time the Monks of the Weſt Church , ſerved God 
freely abroad, without being ſhutup in a Cloyſter)he,l fay, 
finding himſelfe wearied with the tumults and broyles 


which happenedunder the government of Z#/#inia, and 


ſome yeares after «* the incurſion of thoſe barbarous Na- 
tions(before named )into 7raly, retired himſelfe into ade- 
{rt and ſolitary place, intending thereto give himſelfe 
wholly to the ſervice of God: where, whenhe had a while 


remained, he grew ſo famous by his Chriſtian exerciſes of 


faſting and prayer, and thegood and wholeſome exhorta« 
tions that he made to thoſe who reſorted unto bim, that 
within a very little time after, there was great canfluence 
of people unto him, not onely from divers parts of /raty, 
but even from ſundry other parts of the World ; ſo thac 
within a ſhort time they grew into Fraternitie underneath 
him,to whom he gave rules to live by,to the imitationof 
that, whichSaint Bf did in the Eaſt Church:to which his 
Diſciples ſubmitted EE" withall alacritie, _— 

alife 


oular life, within the Welt part of Chriſtendome; for be- NS. 
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alife farre different from rhe common fort of mendeny- 
ing unto themſelves all thoſe ordinary delights that other 
men doe commonly take, out of meat, drinke, apparell, 
marriage, Temporall preterment, and fuch other things 
which worldly and carnall men feeke for very greedily, 
humbling themſclves.onely to God, and the rule of their 
Maſter. Which thing bred ſuch an admiration of him, and 
ef his Schollers, thatnot only many other Orders fprang 
out from them within few yeares ; as the Premonſtraten- 
fes, Cluniacenſes, Templarians, Hofitallars, Cyſtertians, 
and the order of Saint Fohn of Feruſalem, but even Popes, 
Princes, and people were wholly carried away wirh the 
wonderment of them, inſomuch as every of them did as it 
were (trive, who might (hew themſelves moſt kinde unto 
them ; thereupon Princes built them houſes, every one in 
his Kingdome,asC/iro Erhelbald King of Mercia, built the 
Monaſterie of Crowland here in England , of blacke 
Monkes, under the rule of the faid Bevedi#, in the yeare 
716. Popes and Princes granted them priviledges, fo farre 
as it concerned either of their particulars: the Clergie, No- 
bilitie and People, conferred goods and lands upon them, 
every one according to his abilitie. | 


SECT. $3. 


T hat the admiration which theſe Religions Men did breed 


of themſelves in the heads of Princes & Popes did procure 

appropriations of Parſonages, and Immunities from Tye 
thes. And that the over-conceit which men had of prayer 
above Preaching in the Church, was an adjuvant cauſe 
therennto. 


| this zealons bounty of every degree towards theſe 
new forts of men, there are two undigeſted Priviledges 
granted them,both of them fo hurtfull anJ injuriousto rhe 
Church of God, as never any was the like. The one was 
the Annexation or Appropriation of preſentative Benefi- 
cesto theſe Religious houſes : The other, the freeing of 
fach Lands or Hereditamets,as they held in ſundry Pariſhes 


from 
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from the paymentof Tythes to the Pgrſons and Viecars. 
thereof; to both of which the Shool- mens Divinity gave 
great advantage, as ſhall beſhewed hereafter. | 
Either of theſe had there beginning of one roote, that 
is to ſay, of this falſe ground, that preaching, which is the 
molt true, and moſt naturall foode of the Soule, ina Con- 
gregation that is to come to the profeſſion of Religion al- 
ready, and knowes but onely the Articles of the Chriſtian 
Faith, the Lords Prayer , the Ten Commandements, and 
other Principles and Rudiments of Chriſtian Religion, is 
nothing ſo nctey for the Salvation of a mans Scule, as 
Prayer 18: Beſides, that Preaching oftentimes gives more 
cauſe of Schiſme, and difpute in Keligion, than it doth of 
profiting andedifying the Soule: and therefore it was not 
permitted by the Provinciall Conſtitutions of this Realme, 
that Parſons or Vicars of Churches, ſhould expound or 
preach any other matter or doftrine, then the Lords Pra- 


yer, the Ten Commandements, the two Precepts of the 


Goſpel, that is, the love of God, and the love ofa mans 
Neighbour, the {ixe workes of Mercy, the ſeven principall 


Prayer is evermore profitable, every where neceſſary, and 
never dangerous : Futhermore, Preaching onely profiteth 
thoſe that be preſent, and doe heare it, and attend upon it; 
but Prayer is available even to thoſe that be farre diſtant, 
yea though they be in the remotelt place of the world. By 
which,and other like arguments, they tranſlated away that 


maintenance that was provided for the home Paſtors, ( 


who by Gods owne inſtitution, were to wacth over their 
Soules )to forreine and ſtrange Guids, who never commu» 
nicated to their neceſſitie in any heavenly comfort, bur 
onely tookethe milke of the flack;& fed themſelves with- 
all, But by this pretence of theirs, oughtnot Preaching to 
have beene diſcharged ; Eg Prayer bee a neceſlaric 


3 peece 


Linword pro- 
Vertues, the ſeven ſacraments, ( for ſo many then the Ro- mrs gr 


miſh Church held)the ſevendeadly finnes, with their pros «ffc.archidia. 
geny;and this to bedone vulgarly and plainly, Ab/gue cx- £971.07 cap -{g- 


- Une mag oa . 14 Sacer- 
juſlibet ſubtilitats textura fantaſtica, ( for ſo they call offcis 


learned and orderly Preaching; )whereas notwithſtanding J1,chpreſtyrers. 
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ern mer x peeceof Gods ſepy ce, and ſo neceſſary, that the Soule of ' 


a ſober judge: MANIS, asit were, dead without. it, yet is it not f equallto 
ment;forircan» the dignitic of Preaching, which God hath ordeined to 
not bur bee bee the onely means to come to Salvation by: For Faith 


—— comes by hearing, and hearing by the word of God ; and 


& and Preach. Without Faith it 1s impoſſible to be faved: for Faith isa 
ing ſhould bee giftthat purifies the heart, and makes a mans prayers ac- 
ſo unwarily ceptableto God ; and therefore-neither of them ought ſo 
plac'd incom- yg take place, .asthat the one ſhould ſhoulder out the o- 


_ jr ther, bur they ought ſo to goe hand in hand together, as 


loſe by thecom thatone ſhould helpe,aſfliſt, & countenance the other. 


pariſon.There may be alwayes need of Preaching,but then molt of all,when the Audito- 
ry isunchriſtian, This reaſon prevail'd for 2ll places inthe firſt cimes,but incheſe laſt on- 
ly for [ome ,according to which it were unprofitable to goe about to covert the Indies no 
otherwiſechan by our m_—_— Yerteven inchoſe primitive times, which had moſt ca uſe 
to call for Preaching,we ſhill find char chis Jury ws of cater exerciſe,and Lefle ſolemni- 
_ that of Prayer, as it may abundantly be diſcovered out of the Liturgies of both 
che Churches. And it is obſervable, that where Preaching hath beene of the greateſt ac- 
count, it hath bin ſo much beholden to Prayer, that ic was not onely begun and ended, 
butalſo di\coneinued by devorton: For vee ſhill finde the Reverend Fathers Chryſofome 
and Baſil of Selexcia ar prayers inthe mi{dle of a Sermon : See the one in his 39 Orate 
the other in his 3. Hom. [leet Argraanme, &c.Mſesthe Sonne of Mermon, that profound 
DoRaor of the Fewes, inſtituting a compariſon betwirt their Sacrifices,*and the more ſub- 
Rantiall Services required, in Read of all other, nameth that of Prayer and Invocation 
andof theſe he ſuth,chat th-y are-- &c. TINDPN TT FIVaT IN I NAY UN? nea- 
rer co{Gods)firſt intention, and hir our Way thereunrogis by them: nd afterwards he 
faith chat theſe are nece(arie--- ſa" WNW 9959 TDD gay &c, el 2299 :c all times 
in all places, 1nd forevery man,See his More NeVoch, Helec, 3 2.p.13jÞ. Aud holy Antioch 
im his 206 Hom.which 15 e# megg 15s ſaith of Prayer (67) vyuaortes Wy are mow y 
I deeray, thuir isof a more ſublime Condition than any oth:r vertuc. And how our 
Lord himſelf tool afteRed to this-wee may acknowledge by thar,where hee calle th the 
Chur chyhis Houſe of Prayergno: Preaching; which cook ſo well in the elder trmes,that 
all th:ir Temples were knowa by the name of EuxTys, Ocatories. Nay the Preacher 
himſelfe, Prov. 15. 1s ſo confilent of a juſt mins Prayers thar he dares ſay,thar God will 
even be obedient ro ir(for ſo &mzxe: or UK is rendred by thie Interpreter of the fore- 
named Antiochus, However. It may leeme to be fo, for when all the Preaching of Loe 
could prevaile no otherwiſe,thanto bring vexation to his righ:eous Soule, che Prayers of 
A5rabam might have ſaved Sodom ifamony ſo many thouſands, there had beene but ten 
zuſt men, 

Ali this while wee would not detra& any thing from Preaching, but conlidertng our 
ſclvestolive under a Scate ſo maturely compoſed, and fo throughly adviſed and ferledin 
the Faith, irw.ll be expe&tcd, that we thould fo farre moderate our opinion of Preaching, 
as thatour maznify.nz thereof, may no way tend to rhe diſcredit or diſadvancage of mot 


necefſaric Prayer. 
SECT, 4. 
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SECT. 4. 


Whether Appropriations came firft from Princes or Popes 
it is queſtionable, 


Ut how theſe annexations of Benefices firſt came into 

the Church, whether by the princes authoritie, or the 
Popes licence,it is very diſputable,and therearereaſonson 
both ſides for to ſhew the ſame. 

For whereas there are reported by Ing#/phns Abbot of 
{rowland before mentioned to have been eight Churches 
beſide the Patronage of ſome other, annexed and opg—o- 
priated to the faid Abbey, by ſundry Sexo» Kings,it doth 
not appeare, by oughtI can finde, whether they were 
done by the ſoveraigne authoritie of the kings alone, to 
the imitation of that, that was done by CHartelws, who 
madeall Chriſtian Kings to ſinne in this point, or that it 
was done by any other Eccleſiaſticall authoritie, for that 
there is nothing extant for the allowance thereof, fave 
the ſeverall Charters of thoſe ancient Kings onely : and 
that I ſhould be the rather induced to beleeve that it was 
done by thoſe Kings authoritie only, I am thereto perſua- 
ded, for that I finde Filliam the Congueroxy, immediatly 
upon the great victory thathe got over this Kingdome, 
tÞ have appropriated three Pariſh Churches tothe Abby of 
Battaile,which hee built in memory of his Conqueſt. And 
wheras William his ſonne had depopulated & overthrown 
ſundry Churches in the new Forreſt, Hexry his brother by 
his Letters Patents gave the Tythe thereof to the Cathe- 
drall of Saram,& annexed therto twenty other Churches 
in one day; ifthe copie of that record that I have ſeene, 
as concerning theſe appropriations, be true,yea the matter 
was gone ſo farre in thoſe daies, that even Noble perſons 


and other meaner men would command Corodies & pens 4»: : Edp,z; 
ſions to their Chaplaines, and other ſervants, out of Chur. <10- 


ches, and this could not be redrefled, untill ſuch time as 


there was madea Statute to reforme its 
Z3 On 
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On the contrary ſide,that I ſhould take it to be adeviſe of 

the Pope, Iam moved thereto, for that I finde every of 

f theſe orders of Religious men were confirmed by one 

Pope or other; & as they confirmed then, ſo it is like they 

;;.., made proviſion for them,and that moſt eſpecially this way, 

COT HOO? and that chiefly afterche Lawes of Amortifation were de- 4 

Glo. verb. Viſed, and put inure by Princes ; and thereupon it is that 

aſſerunt nonli- wee find ſundry ſorts of annexation made by Popes and 

garde lecaro Biſhops under them, every oneintheir Dioceſe: as ſome 

& condutto. ere made fo farre as concerned the Patronage only, and 

then had the Monks therein preſentation only: ſome other 

were made pleno jure,and then might the Monkes both in- 

ſitute and deſtitute therein without the Biſhop, and turne 

all the profit thereof to their ownuſe reſerving onely 3 

portion to him that ſhall ſerve the Cure there: ſome other 

Churches did they grant ſimply to them without any addi- 

tion of full right, or otherwiſe: & then if the Church were 

of their owne foundation, they might Chuſe, the Incum- 

| bent being once dead, whether they would put any other 

therein, unlefle perhaps the ſame Church had people be- 

longing untoit, for then mult they of neceſſity ſtill main- 

taine a Curate there; and of thisſort were the Granges, 8 

Priories, & thoſe which at this day we call Donatives: bur 

if it were of another mans foundation, then was it other- 

wiſe. Fo this alſo I adde, that the Pope every where in his | 

Deecretals, arrogateth this right unto himſelfe, as a Prero- 
gative of the Apoſtolike See, to grant theſe priviledgesto 
Religious orders,to take & receive Benefices at Lay mens 

hands, by the mediation of the Dioceſan, whoſe office it | 

wasto bea meane betweene the Religious houſe & the In- 

cumbent,for an indifferent Fate,that neither of them ſhould | 

preſſe too mnchthe one upon the other: & therfore inthe 
beginning, the uſuall rate that they ſet downe between the 
beneficed'man,and the Religious perſon was the one halfe 

of the benefice; for that.iit was not thought that the Pope | 

would charge a Church above that rate. But after by the | 
coveteoulnefie of Monkes & Friers themſelves, 6: = - 
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miſneſſe of Biſhops who had the managing of this buſi- 
neſſe under the Apoſtolique See, the Incumbents part 
came to ſo ſmall a portion, that Vrban the fifth, by Ortho. 
box his Legate here in England, inthe yeare of Salvati- 
on 1262. was faine to make a Legantine , whereby hee 
forbad. all Biſhops of this Land to appropriate any more 
Churches, to any Monaſterie , or other Religious houſes, 
but in caſes onely, where the perſons, or places to whom 
they were appropriated were ſo poore , as that otherwiſe 
they were not able to ſuſtaine themſelves; or that they 
were ſo juſt, that it might bee taken rather to be a worke 
of charitie, than any inforcement againſt Law : and that 
beſide with this proviſo ; as that if the new proprietaries 
within ſixe moneths next after , ſhould not ſet out a com- 
petent portion for the Miniſter, of the fruits of the Bene- 
fice , themſelves ſhould aſligne out a ſuffictence thereout, 
according to the quantitie thereof: Which conſtitution, 
becauſe it tooke not the effe&t that was hoped, there were 
two Statutes made , the one by Richard the ſecond , the 
other by his ſicceſlour Henry the fourth, both for the con. 
venable indowment of the Vicar, there to doe divine fer- 
vice, and informe the people, and to keepe hoſpitalitie a= 
mong them. 

Albeit moſt of theſe Appropriations were principally 
in Monkes and Fryers , and fuch other Religious perſons, 
yet were not Biſhops Sees, and Cathedrall Churches alto- 
gether free from them, as I have before ſhewed in the 
Cathedrall Church of Sa/5sbarie, to whom Hernyy the firſt 
appropriated neere twenty Churches in one day : and the 
See of Wincheſter, which hath had two Benefices ancient= 
ly annexed to the Biſhops table , the Parſonage of Eaft- 
meane, and the Parſonage of Hambleden. Neither doe I 
doubt, but the like was done in other Biſhops Sees, and 
other Cathedrall Churches , if 1 had as good inſtruction 
to report of them, as I have bad information to ſpeake of 
theſe. | 


And fo farre as concerning the firſt effet of Priviledges, 
= whereby 
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whereby ſundry fat Benefices have been injuriouſly drawn 
from m<bs wen: hv re and unnaturally appropriated 


to Monkeries and Fryeries, and other ſecular, and religious 
places ; which as.I have faid, hat e partly the a& of 
Lay men,and partly.of Eccleſiaſticall men. 


SECT. Fo 


E xemptions from T'ythes broughtinby Pope Paſchals, favonr 
rowards all ſorts of Religions men,and how they have beex 
reſtrained by Pope Adrian. 


Ow followeth the ſecond effe& hereof, and that is, 
the exemption of theſe Religious mens poſſeſſions 


C.Ex parte :v. from payment of Tythes, which is a priviledge of the Pope 
pleſ.in verb.la-alone: for Monkes anciently paid Tythes of their land, be- 


com. 


Fod. in dif .a 
zleſ- 


borum de De- fore theſe gy” ap as other Lay-men did. But Paſcale 


the ſecond , caſting a more favourable aſpe& towards 
Monkes, and other Religious men, thanany of his Prede- 
ceſlonrs before time had done, did order together with 
the Councell of Herts, That neither Monkes, nor other 
Religious perſons, orany other that lived in common, 
ſhould pay Tythes of their own labours: Which immuni- 
tie in proceſle of time, Pope Adrian recalled, fo farre as ic 
concerned the reſt of the Religious perſons, and limited it 
onely to the Cyſtertians, Hoſpitalers,Templers, and thoſe 
which were of the order of S, 7ohns in Fernſalem,leaving 
onely to therelt freedome from paying Tythes of lands 
newly broken up,and labored with their owne hands, and 
of their garden,and of their cattell. In which ſtate the mat- 
ter ſtood untill I»ocenr the thirds dayes , who although 
he were in no other point of better mould than the reſt of 
the Popes were; yet was hee in this more pittifull cowards 
poore Incumbents of Pariſh Churches, than any of his pre. 
deceſſours had been;who ſeeing hereby the inconveniences 
ofbeggery & ignorance that grew upon ſundry of the Paro- 
chian Prieſts, by meanes of theſe Priviledges,ordered in = 
ſecon 
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cond Lateran Councellholden in the year of grace 11 20. c. »:per 44bs- 
that for ſach lands as any of the ſaid foure Priviledged ors #c:,de 4ecim. 
ders ſhonld acquire, get after the faid generall Councell, 
they ſhould pay Tythes, or compound for them as other 
mendid, yea though they laboured them with their owne 
hands,or manured them at their owne charges. Which con- 
fideration alſo moved Herry 4.King of this Realme,to pro. 4». 2- Hen: 4: 
vide by Statute, firſt, that ſuch of the order of Cyſtertians,ag ©? ++ 
had purchaſed Bulsto be diſcharged ofTythes,ſhould bere- 
duced into that ſtate as they were before: Then,that no per- 4». 7, Hen. 4. 
ſon Religious or Secular, by colour of any Bulls, containing £47. 6. 
any priviledges,to be diſcharged of Diſmes pertaining to a- 
ny Pariſh Church, nor put in execution,ſhould put the fame 
in execution, or ſhould purchaſe the like in time to come. : 
W hereby it is very probable,that few of thoſe lands which 31 Hev.8.c.1 3; 
are now challenged to bee free of Tythes by the Statute of 
the 31.of Hez.8.are free of Tythes indeed: for that they are 
no otherwiſe freed by that Statute, than that they were firſt 
freed in the Religious mens hands;ſo thatif they were never 
freed in their hands,they remaine (till charged with Tythes. 
But berweene this interruption of not paying of Tythes, 
wrought by [nrnocent, inthe ſecond Laterar Councell,and 
the diſſolution of Monaſteries,cffefted by Henry the 8. are 
three hundred and thirty yeares, and betweene the foreſaid 
Statute;made in the ſeventh yeare of Heny the fdurth,and 
the ſubverſion of the Monaſteries, brought to paſle by Hen 
7) the eighth,as hath beene before remembred,are one hun- 
dred and thirty yeares. In which long diſtance of time the 
one from the other, it is not to bee doubted, but many of 
thoſe Religious Houſes were built and indowed, which by 
no poſſible meanes could bee partakers of thoſe priviled- 
ges which were aboliſhed before thetime of their ereftion: 
neither was there any reviving or renewing of theſe privi- 
ledges by any Pope of Rome, or Prince in this Realme, af- 
ter they were thus firſt repealed by the Pope and Prince ay | 
foreſaid , for ought thar I have read , or heard tothe con- $ 


trarie. 
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So that if this matter were well underſtood, and the ages 
and orders of theſe Religious perſons, from whom the 
clayme is made, were rightly conceived , it would give 
great light unto the Judges,to diſcerne what lands were ex- 
empted from the payment of Tythes, and what not : for 
now many are pretended to bee exempted from Tythes, 
which never were of any of thoſe foure Orders,and if they 
were, yet were they not before the time of the interrupti- 
on, but ſince. 


SECT. 6. 


T hat reall compoſitions for Tythes,are the deviſe of Eccle- 
foafticall Lawyers, and are to bee tryed by the Eccleſian 
fticall Courts. | 


Nd fo far as concerning the ſecond effe of theſe Pri- 
viledges.Now it followeth that I ſpeak a word or two 
of Compoſitions, which are agreements betweene perſons 
litigant, whereby either partie may know their owneright, 
and not (ſtrive againe about doubtfull matters. As good 
Lawes have growne out of ill manners , ſo Compoſitions 
have riſen out of quarrels, cauſed by priviledges, and other 
like exemption for matter of Tythe : whereof, although 
there bee no ſpeciall Treatiſe in the Law, as there is. of the 
reſt, yet they are fo often mentioned by the Decretals them- 
ſelves,as that it is not to bee doubred,bur that they are part 
of the Eccleſiaſtical Law, as well as the reſt are, and thar 
they are the deviſe of the Eccleſiaſticall Lawyers, and nor 
the conceit of the Common Lawyers, the forme and ſtile of 
them doe well ſhew, which favoureth wholly the manher 
and phraſe of writing of the Ecclefialticall men, & hath no 
touch of the Common Law at all. And if the deviſe be the 
Ecclefialticall mens, as all Biſhops Regiſters every where 
doe ſhew,whichare full of theſe compoſitions, why ſhould 
not alfo the triall be theirs, that every cauſe might have his 
ending, where it hath his beginning? Eoram evim eft legers 
Snterpretars, quorum eft condere. | 

err ITT SECT. 7, 
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SB CT. 9. 
That the enrjoſlg of Schoole men in their diſtinflions upon 
Tythes, have he 979 
tions from Tythes, The opinion examined, as.concerning 
the © notitic of Tythes, whether it be Morall, Ceremoni= 
all, or Fudiciall, © | 


Nd theſe are thoſe greevances of the Charch, which I 
fid the Schoole-menscurioſitie ih their diſtin@iors,. 


either invented,or gave ſttengthunto themafterthey wee ' 
invented;but invent tthemall,l thinke,they did not, for thar 
theſe As of Appropriations of Benefices were ſothewhat 


more ancienttharrthe School- men them(ſelycs.are's but the 


reſt of the Priviledges,they either came into theworld with: 


them,or enſue anon after them, ſo that I may well fay;they. 
much ſtrengthned this iniquitie. For when that'every man 


underſtood by their Do&rine the quotitie of: Tythes,or the 


tenth part thereof was not preciſely by Gods'Law ( fince- 
the light of the Goſpel ſpraigiout as theday-lighrunto the 
Chriſtians , who before ſate in darkenefle, and: inthe ſha- 
dow of death ) but that it was by theinſtitution' of the 
Church only; then began they freely to ſpoyle the Church 
of her due Tythes, and to give away that to one Church, 
that was due to another. And the reaſon that perſwadeth 
the School-men to this, was,that after. much adoe,dividing 
the whole Law of Moſes into three parts, the Morall, the 
Judiciall , and the Ceremoniall ; they did conclude; that 
there were three parts likewiſe in the Tythe, the one Mo- 
rall, which was a neceſſary maintenance for the Miniſter, - 
and therefore was naturall and perpetuall': the other ju- - 
diciall , which -wasthe number of ten, fit, as they taught, 
for that people onely , and therefore was poſitive and re- 
motive : the laſt Ceremonaall, and that was the myſterie ' 
contained in this Quotirtte, or number of Ten, which being 
but a ſhadow onely, was aboliſhed with the Law it ſelfe : 
whereby they did inferre the gs number of Ten —_ 
a 3 taken 
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Than, in quod. 


libet. part. 34rt, C 


6.9.6, 


Tdem part-22. 
9.87,4rt.1, 


raken away, by reaſon of the Ceremonie it ſelfe, a compe- 
tencie now onely dochremaine for-the Miniſter out of the 
Tythes : which opinion hath beene well confuted of late, 
by a very learned man , as his Treatiſe thereof doth well 
ſhaw; but I feare with leſſe ſacceſſe, than the truth of the 
cauſe doth deſerve, for this is 2 point that toucheth many 
mens private benefite, and therefore ſhall have no more fa- 
vour than it needs muſt, 

; Byr the deviſe whereon the Schoole-men did build this 
eremonie is this, that as all Digits under ten areunper- 
fe&onddoetend toten as to their perfeAneſle; ſo all men, 
fave Chriſt alone are unperfe&, and have need of Chrilts 


righteouſmeſſe to make them perfe& : Which eLbraharne, 
well-knowing, paid Tythes to: Le/chi/edech,who was the- 


figure of Chrilt, as therein acknowledging, that himſelfe 


and -allmankinde, who were repreſented by the other nine 


Digits, were unperfe& by reafon of Ociginall Sin dwelling 
in them, and therefore had need to be perteRed by Chriſt, 
who was figured by the tenth.number. 

All which that we-may grant to be true betweene Chriit 
and all mankinde,as it is true indeed.and that ten is the per- 
feRtion of the other numbers under ten, for that all the relt 
of the Digits, when they cometo ten,returne back againe to 
ten, and are multiplied by the coupling of themfelves with 


ten : yet, where is rhis proportion betweene Chriſt and ten 


in the Scripture, that ſhould make this Ceremonie? which 
ifit cannot be found any where,nor any confent of the Pri- 
mitive Church ſhewed for it, as I thinke it cannot be ,then 
may it with as good authoritie be reje&ed as it ts received. 
For albeit Thomas eAquinas himſelfe was tearmed an An» 
gelicall Door, that 1s, {uch a one as had a fenſe in the un- 
derſtanding of the holy Scripture above all others of his 
age,and thathe did much profit the ſtudie of Divinity, with 
his wittie diſtinQions: yet is not his authoritie ſuch, that it 
muſt prevaile in caſes of Divinitie , without the authoritie 
of the Scripture, and the conſent of the ancient Fathers of 
the Primitive Church, interpreting this peece of Scripture 

= 1N 


and Eccleſiafticall Law; 7:37 
in that ſenſe as he doth , which would make a fGweert har- 


monie if it might be had. 
And therefore as to my poore ſence, better ſaid a learned 


man of our time to this point, writing upon the Sabbath day F*»/m #2 2, c. 
in the ſecond of Geneſis,which may be alſo proportionably ** Geneſeo, 


underſtood of the tenth, for that they were both before the 
Law in their very number, and were but repeated by CAHo- 
{ecunder the Law, becauſe they had been approved by God 
before the Law in the ſelfe ſame numbers : and that which 
he faith of the Sabbath is this,that albeit it hath a Ceremo+» 
niall deſignation of theWay, that is,that ir doth figure unto 
us our perpetuall reſt, which we ſhall have in heaven, after 
that there is a new heaven and a new earth , yet there is 
therin two parts,the one naturall,the other politive,as that 
GoJ1 ſhould have a ſeaventh day of worſhip, this is Natu- 
rall, and therefore doth remaine , becaufe it is perpetuall: 
bur that this ſeaventh day of the Lords worſhip ſhould be 
the ſeaventh after the Creation of the world, this was poſi- 


tive, and therefore was changed by the Apoſtles and bleſſed 


men of the Primitive Church,into the ſeventhday after the 
ReſurreRion of our Saviour Ieſus Chriſt : which, as it is 

verified by him in the Sabbath, ſo may it be in like ſort vou- 

ched by like reaſon in the tenth, wherein alſo by like ſem- 

blance there are two parts, the one naturall,the other poſi- 

tive. The narurall is this :-that God out of all the fruits of 

the earth, the increaſe of cattell that are worthy of him,and 

fit for mans uſe, ſhould have a tenth, both in the acknow- 

ledgement of his univerſall government overus, and alſo 
for the proviſion of his miniſters, and therefore this remai- 

neth:&in that ſence immediarely after the diffolution of the 
Jewes policie,the good Chriſtians of the Primitive Church, 

as ſoone as they could getany outward forme of a Church, 
and peace from porn re the very quotitie, 
as a thing no lefle belonging to their Miniſters, than ir did 
appertaineto the Prielts, and Levites of the Law: But that 
the Lord annexed theſe Tythes by CHoſes to the Prieſt and 
Levites for thejs maintenance, during the time of the diſ- 
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penſing of the myſteries under the Law,this is poſitive,and 
therefore changed by the good Chriſtians in the Primitive 
Church , from the Iewes Eccleſiaſtiques to the Chriſtian 
Eccleſtaſtiques. | 
Neither can it bee thought that this number came from 

the judiciall part of the Law,as a fit proportion to maintain 
one Tribe, out of the revenues of the other eleven Tribes: 
for that this number, or quotitie was revealed to bee Gods 
long before the Law,and before there were any ſuch diviſt- 
on of Tribes amongthe people of IſraEll;which then were 
not, but were parted afterward by /o/es into families ac- 
cording to the number of the twelve ſonnes of Facob, And 
therfore it isnotto be preſumed, that the Law which came 
long after,imprinted a forme upon that, which was fo long 
in beeing before there was any Law or Ceremony. But as 
the Apoſtles , or prime Chriſtians, when as they did firſt 
change the day of the Sabbaoth by divine inſpiration , or 

_ otherwiſe, from the day of the Creation , to the day of 
the Reſurrection , durſt not ſubſtitute any other day into 
the place of the firlt day,than a ſeaventh; for that the Lord 
had revealed his pleaſure in many places of the Scripture 
as concerning that number, for his day of worſhip , fo 
that no other day could bee appointed for his day of 
worſhip than a ſeaventh : So neither durſt the good Chrt- 
ſians of the Primitive Church ( moved no doubt with no 
other inſtin& then the other were , when they tranſlated 
this proviiion of Tythes for their miniſtery from the Iewith 
Church unto their owne Church)change the number of ten 
into another number beſides, more or lefle : For that God 
had nolefle manifelted his will in ſundry parts of the Scrip- 
ture, as concerning this number , to bee a number for the 
maintenance of his minilterie,than he had declared his plea- 
ſure as concerning that other number to bee a day for his 
honour, challenging it every where in the Scripture, in the 
very quotitte for his owne right, and counting it robberie 
if it were at any time with- holden from him. And therfore 
it may be well thought, that School-men herein did great 
wrong 
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wrong to the Church , who by their quaint diſtinQions 
brought this certaintie into an uncertaintie , which is no 
where to be found in the Scripture. Which I am more bold 
co ſpeake, for thatT ſee ſome have trod this path before me; 
and ſhewed by good demonſtration, that the turning of this 
quoritie into a competencie is a thing nothing warrantable 
by the word of God , but that the quotitie ought ſtill ro 
ſtand as a perpetuall right due toGod and his Church, Bur 
hereof hitherto. = 


CHAP. V. 
SECT. IT 


That a Biſhop being Lord of a Manor , and prime Foun« 
der of a Benefice, could not in the firſt ereftion thereof in 
his owne capacitie, retaine any Tythes in his owne hand , 

. and paſſe the ſame after in Lay-fee to hu Tenant, and 
fo give cauſe to his Tenant of preſcriptions againſt the 
Parſon, 


& Nd fo having paſſed over this whole Proviſo of 
0 Law, Statute, Priviledge, Preſcription, and Com- 
=== polition. I might well leave the turning of this 

ſtone any more, but thar yet there remaineth one Prohibi- 

tion of preſcription to be handled , which in my fancie is 
worſethen all the reſt, for that it draweth away from the 

Parochian Church her maintenance, & transferreth it upon 

Lay : and that which is worſe, it makes Biſhops to be in- 

ftruments hereof, who are to bee patrons and defenders of 

Churches, and not pillers or pollers of the ſame. And yet 

the authors thereof doe imbrace it, and kifle it as a golden 

birth , or as if that J#xo her ſelfe had beene preſent at the 

Nativitie thereof. And the deviſe is this. 

A Biſhop being owner of a Manor, yetnot divided into 
Tenancies, nor having any Parſonage ereRed-upon it ,- or- 
daineth the one, and divideth outthe other : here _ Bi- 
top 
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ſhop being ſeiſed in the whole Manor before the faid divi. 
fion,becauſe hee is a Clergie man, is fappoſed ro be in poſ- 

ſellionas well of the Tythes, as of the Manor it ſelfe, and 

therefore after creating a Parſonage, and dividing out his 
Tenancles, may retaine and keepe to himſelfe, and his {aid | 
Tenants, {ſo much of the faid Manor diſcharged of Tythes 
as him liſteth, & afligne over the reſt for the maintenance 
of the Miniſter, and that his Tenants after may challenge 
exemption from Tythe, as the Biſhop did, for that they 
were exempted by his capacitie while they were in his 
owne hand. 

Neither of which 1s ſoby Lawyfor inſomuch as a Biſhop 
i15an owner ofa Manor, and isa prime founder ofa Bene- | 
fice, hehath no moreright to the Tythe thereof than a | 
meere Lay Patron hach, who for his zeale to the Church, | 
& to incourage others to belike affeted to Gods Religion | 
as himſelfe is, may have ſome ſmall penſion aligned him | 
and his for ever by the Biſhop out of the ſame benefice, in : 
acknowledgment of the ereQting, founding, orendowing 
thereof: but for any portion of Tythes to him or his, hee 
could never retaine any, nor can to this day, neither yet 
can the Biſhop himſelfe, unlefſe perhaps he will be like to 

Aforum.S* QC nanias & Sephira, which held part of the price of their 
ground fromthe Lord,and were worthily puniſhed for the 
{ame. And as they cannot detaine it themſelves,being ſpiri- 
tuall men, ſo much leſle can they paſſe it over to any Lay 
Ca. quamivis de man, for that Lay people neither by Gods Law, neither by | 
decrmes.gg 5 Canons and Decreesof the Church, were ever capable of | 
Abnuw.s. them : yea, it was fo farre off, that ever any Biſhops durſt 
infeoffe any Lay man in Tythe; that whoſoever did it, was l 
to be depoſed & excommunicated untill ſuch time as he re- | 
ſtoredthe ſame to the Church againe. And to fay the trueth, | 
Tythes were never at any time in Biſhops as in Fee, but in 
very few caſes, as where the Biſhop had a Par#hh himſelfe, | 
diſtin& from other Pariſhes, for fandry Biſhops in ſundry | 
places had fo,and then the Tythes of the Pariſh did belong ? 
unto them,in ſuch fort,as they do now belongunto the In- 
2 a oo cumbentes 


C4. tra nobis de 
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Pariſh , for then in like fort it did belong unto the Biſhop 
of the Dioceſle, in whoſe Territory it was ; albeit, now 
within this Realme it belongs unto the King: or where the 
Pariſhes were undiſtinguiſhed , for then were they the Bi- 
ſhops, not to convert to his owne uſe, but to divide among 
the Miniſters and Clerkes, which laboured in the Dioceſle, 
under him, in Preaching, Teaching, Miniſtring of the Sa- 
craments, and executing of other Ecclefialtical] ftunQions, 
every ong according to his deſert : Or, that it were the 
fourth part of the Tythe , for then did it belong to the Bi- 
ſhop in Law,towards his owne reliefe,and the repairing of 
the Pariſh Church where they grew,and not toconferre or 
beſtow the ſame, as him thought beſt; which notwithſtan- 
ding now alſo is growne out of uſe, and nothing left unto 
the Biſhop from the Churches of his Dioceſe, beſide his 
Procurations, and Synodals, to be paid by the Incumbents 
in the time of his Viſitation. Beſide which caſes, it cannot 
be found , that ever any Biſhop had to doe with Tythes, 


- much leſle to alyen, diſpoſe, and transferre the ſame as him 


liſted, to whom him liſted, 
SSC F% 


That Biſhops endowments in the beginning ſtood not in & S 


Tythes, but in finable Lands. 


FY it is very certaine, Biſhops endowments themſelves, 
in the beginning of the Primitive Church , ſtood noe 
in Tythes, but in good Temporall and finable Lands, which 
gracious Princes , and other good benefactours of former 


Ages beſtowed upon them, as it doth appeare out of the c 7 /acy.7; 
firſt booke of the Code; where fundry Lawes of Conſftan- oa any Epeſ 
tine the great, and other gracious Emperours, even to the & Clerici 207 
time of Faſtinian himſelfe are recorded, both for the con- ***' 


m—_ of Lands upon the Church , and thoſe ſuch as 
ſhoul 
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cumbents thereof : Or, it the Tythe were not within any- 


neither be barren, neither charged with Statute, or 4*t4enr. matt 
other debts of the Exchequer , as alſo for the conſerving ky - _ 
Bb : ” : and [ar «ECc ef. 


.* 
- 
: | k . 
6 V ONION > THE OTITIT WEL os, ey / rs Pe Rs oy 
| OTE Aoaey— OW POE CAST nas =_ 


\ 


136 A view of the Ci-oile 
and ſafe keeping of ſuch Lands as were in fach ſort confer- 
red, and beſtowed upon them : And it is manifeſt alfo out 
Focelin of Fur of our owne ſtories,both in the Brirers time,during whoſe 
of B wn Raigne there are reported to have beene fifteene Archbi- 
(ops. Srow fol, ſh9Pps inthe See of London, well endowed with poſſeſſions, 
37. _ andifthey were Archbiſhops, then mult it necefſarily alſo 
follow there were Biſhops, for that theſe are reſpeQive 
one to the other. The like is written of the Saxons Raigne, 
Hen. Hunting- ynder whom the See of Canterbury, the See of Lopdon, 
"—_y the See of Rocheſter, and the See of Yorke, (for theſe foure 
FR . _ were firſt ſetup againe after the Saxoxs firſt received the 
OP og faith at the Preaching of eLuguſtine, c Melitns, and Frſtus 
charts Will, Panlinus ) are namely reported to have beene inriched 
prime. Stow With large Dominions, and Poſleſſions, given to every of 
fel. 77, them tor their maintenance. And what courſe hath beene 
held with Biſhoprickes erected fince the Conquelt , the 
ruinated ſtate of them , and others doe ſhew , amonglt 
whoſe ancient livelyhood is not to bee found any indow- 
ment by Tythes, but ſach as of late have come unto their 
hands, and that for the moſt part, by change of their good 
finable Lands for impropriate Parſonages.. And therefore 
much too blime are ſome of our time, who (when as their 
predecefſours in former ages never admitted of any im- 
propriate Parſonage into their poſſeſſions, but onely in 
{ich caſes as have beene before remembred) for the- name 
Homer, Hliad. and place of a Biſhop will bee content to make G/anrue 
change with Dzomede , that is, give their golden Armour 
Regum 1. £14. for the others brazen Armour : or doelike as Roboars did, 
who inſtead of golden ſhields, that his father $o/omor did 
hang up in the Temple, put in their places ſhields of brafle: 
for the change is no better , and ſo well know they that 
jo the fame, otherwiſe would they never ſo inſtantly 
irc it, 


SECT, go 


and Eccleſiafticall Law: 
SECT. 3 


That the turning of Biſhops indowments into tenthes , or 
T ythes for impropriate Parſonages is unſuteable to the 
firſt inſtitution, and very dangerom. 


Nd therefore an unſauteable deviſe was that,and con- 

trary to the courſe of former Ages, which was procu- 
red in the firſt yeare of the late blefled Queene , ( not, as I 
thinke, by her owne ſeeking , for ſhee (good Lady) did 
in this as (hee was direQed , butupon ſome other policie) 
that it ſhould be lawfull for her to take away ſo much fine- 
able Land, from any of the Biſhops as her pleaſed, and to 
give them backe againe in lieu thereof Tenthes, or Parſona- 
ges impropriate , which hath patche them up againe bur 
with unſutable peeces to their coate ; whereby they are 
both brought into obloquie , as though they detained the 
due proviſton of the Parochian Church from it,and are ſer 
in a Way ready to bee overthrowne if every bird have his 
owne feather againe, 


$54 


And therefore thoſe good Emperonrs are moſt worthy quchenr. de row 
of commendations , that when they had any occaſion to alienand. aur 
make change of Landes with the Church, would ſtill allow #*19##44.7c6 


them the like in value or better: for a ſmall gaine it isunto a 
Prince for a few thouſands of increaſe of temporarie Bene- 
fices unto his Exchequer, to draw a perpetuall loſſe upon a 
Church or Biſhopricke : for ſo deere ought the Spirituall 


| State to be unto a Prince(upon whom God hath beſtowed 


ſo many Kingdomes, and other things of price as hee hath 
done, and put ſuch an infinite number of people in ſubje- 
Rion under his feet) that he would not in apy caſe be hard 
with God, but thinke every greatelt libertie towards God 
and the Church to be the belt. 


Ecclef, 
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For certaine it is the Empire and Church doe-not much »ic.s / wine 
differ the one from the other : for as the Empire doth go- 4*thenr, ur ſu 
verne the outward man, and frameth him by outward po-?'*: 


licie to be a good and loyall ſabjeRto the ſtate: So alſo the 
I Church | 


Anno primo 


Facob. Reg, 
CAP. Jo 
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Church frameth the inward man by the word of Gad, and 
cauſeth him not onely to bee a dutcifull ſ1bjet unto his 
Prince, but alſo to be an acceptable fervant unto his-Maker: 
So that there mult bee had as well an awfu:l care of thoſe 
things that are conſecrated-to God , as there is a heedfull 
regard had of thoſe things that belong unto the good of the 
Common ſtate : for the Church was not made of God for 
the Common. wealth , but. the Common-wealth for the 
Church. And therefore moſt gracious hath beene the 
confideration of our deare Soveraigne,who to ſtop all im- 
portunate ſuits made to Biſhops, for the granting away of 
any of their revenues to himfſelfe , or any other, and to 
meete. with the too too eaſle facilitte of many Biſhops, in 
yeelding unto ſuch ſaits ; ofhis Chriſtian, and Princely pie- 
tic and care , hath made a Law , whereby to prote& the 
Churches poſſeſſions from alienation, or diminution , that 
they may remaine, and continue, according to the true in. 
tent of their foundation , to their ſucceſlours for ever, to 
the uſes and purpoſes therein limited. 


SEC TI. 4» 


That it had beene a worthy worke in the firſt Reformers of 
Religion, if they had returned to every Pariſh their owne 
Parſonage; and the diflike that God may ſeeme to have 
conceived of that. 


Ur here is occaſion offered by the example of our gra- 
B cious King , to wiſh that ſuch as were authors to the 
King,for the diflolving of Monaſteries, and other houſes of 
Rehgion , had beene likewiſe Councellers to him for the 
reſtoring of all appropriated Parſonages of Tythes, which 
were, as it were, incaptivitie under thoſe houſes of Re- 
kgion unto their proper Pariſhes from whence they 
were taken. Which had beene a memorable worke, and 
ealie to have beene perſuaded , the King having fo many 
great mountaines of temporalties, and Seas of goods ,. and 
Chattels come unto his hand : fo that theſe EO 

| wou 
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would have ſeemed matter of ſmall acconnt unto him in 
comp.riſon of thoſe other great riches, & poſſeſſions, that 
cameunto him. Which ifit had beene done, how bleſſed a 
State and Church had this beene, when every congregation 
ſhould have had a ſufficient proviſion to maintaine a lear- 
ned Preacher among them: for fo was it by the firſt inſtitu- 
Gion,and fo continued, till violence, and ſuperſtition chan- 
ged ic. But I feare thoſe men which began this worthy 
worke , had not ſuch a ſincere minde towards Almightic 
God in this reformation, as they ought to have had, bur 
that they ſoughr therein their owne advancement, more 
than they did the glory of God;which I doubt me,lett God 
hath remembred, 'in ſome of their poſteritie, which being 
left in great ſtate, have either ſo vaniſht away, as that their 
Place is ſcarce to be found, or elſe doe ſo continue, as that 
their poſteritie ever ſince hath beene as it were in a mino- 
ritie , ſo that they are as though they were not, great in 
place, bnt ſmall in reputation: yea the three faireſt branch- 
Es, or boughes that ever were in the world, ifſaing out of 
that tree, under whoſe ſhadow all theſe things were done, 
are quite gone, and live by no other poſteritie, but by their 
owne worthy fame & glorious acts, which they did in their 
life rime;which alſo now being gone, doe follow them, & 
ſo ſhall do unto the worlds end,tor they were all three me- 
morable W orthies in their place. So dangerous a thing it 
15,to mixe our owne ambition, or any other carnall confide- 
ration with Gods glory. But, God be thanked, ſuch is the 
carefull conſideration of our moſt gratious Governour,that 
now is, in this behalfe,that it may be hoped, thatGod will 
remember him, and his poſteritie in goodneſſe, according 
to all that good that he hath done for the Church, that he 
and his poſteritie after him, may ſitupon his Seat ſo long as 
the Sunne and Moone endures : for certainly, his godly and 
gratious comportment, hath beene ſuch hithertogas that he 
may be verily thoughtto be a man according unto the heart 
of God, as David was. But now to the lofle that comes 
to the Church by theſe Impropriations, 
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. Whilſt the Parochian Churches ſtood in their efſentiali- 
ties, that is, while they did enjoy the naturall endowments 
due unto their place, that ts all manner of Tythes,and other 
Eccleſiaſticall duties, growing and arifing within the com- 
paſſe of their Pariſh,due by the word of God,they preached 
unto their Congregation, they prayed for them, they mini- 
ſtred unto them the Sacraments , they kept hoſpitality a- 
mong their Pariſhioners,and releeved the poore, fo farre as 


their portion would reach unto; which wasa comely thing 


to behold,acceptable to God,comfortable to their Pariſhi- 
oners,& convenable to their calling:but after the ſame were 
appropriated to Religious houſes,theſe good courſes were 
much diſguiſed : for albeit thoſe Religions men, to whom 
theſe Parochian Churches were annexed,did much pray for 
theſe Congregations, as they pretended, from whom they 
had the fat of the benefices, yetthey preached licle to them, 
kept ſmall hoſpitality among them,or did any other ſpiritu- 
all work belonging to anyPaſtorall charge;yet notwirhſtan- 
ding the whole inſtitution, for which Benefices in the be- 
ginning were erefted, was not altogether extin& in them, 
bur there was ſome outward ſhape or forme of the firſt or- 
dinance left them , fo farre forth, as that they made conti« 
nuall prayers and interceſſions to Ggd for them : but when 
it came once into the Laitites hands;there was not ſo much 
as a foot-ſtep left of the firſt inſtitution , for they neither 
preach urito the people, pray for them, nor keepe any ho- 
ſpitalitie among them; but ſpend all the whole revenues of 
oh Charch, upon their private uſes, which many times are 
unfit for ſich Spirituall proviſion to be ſpent in : ſo that 
for the benefit of the Church, the returne of them might be 
well wiſht,albeit in fo farre as they are perplexed and intri- 
cated by the Lawes of this Land, with private mens ſtates, 
it would be hard to be performed;for the changing ofthem 
would be-much like, as if a man ſhould move one ſtone in a 
vaulred work,fich as the ſtonie roofes of many Cathedrall 
Churches and Colledges are, where the taking of one ſtone 
away isthe jeopardie of the whole building : But me wn 
thoſe 
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thoſe to whom this doth appertaine , conſider whether in 
this it were better to pleaſe God,than man. n 


CHAP. IV. 
SECT. 


That Tythes are a Parochian right, and how Pariſhes in the 
(hriſtian world, came firſt to be inſtitnted, EY) 


AX It now to returne thither where I left : as every 
23\ good Biſhop, orany of his Clergie , did win any 
z=a Countrie-village, which'the Latins call Pagws, to 
the Faith ; fo they ereaed up a-Church there, and appoin- 
ted a Paſtor or Miniſter over them, to informe them in the 


Law of God,andto miniſter the Sacramentsunto them:and 1,p;n;an De 
ſet out for his maintevance the Tythe of that Page, or Vil- origine Moxe- 
lage, to which hewas affigned Paſtor : which they did in <+4r=. 


Tythes, rather thanin any other proviſion, both becauſe ic 
wasthe Lords inheritance in all ages,and appointed by him 
for the maintenance of ſuch as ſerved in his Tabernacle; 
during the diſpenſation of the myſteries of the Law , and 
now wasreturned againe into Gods hand by the expiration 
of the demiſe of chem , made unto the Levites, during the 
faid time of diſpenſation; & alſo becauſe the people would 
bee more eaſily induced to part with one you out of every 
ten, of all the fruites of their grounds, and labours of their 
hands, unto the Miniſter, than if there had beene any other 
regular impoſition laid upon them : for certaine it 1s, Vil- 
lages and Pagescame more hardly and more lately unto the 
Faith, than great Townes and Cities did ; and thereupon 
grew that name of oppoſition, which was betweene Chri-« 
{tians that dwelt 1n Cities , and the Infidels that dwelt in 
Pages,that the one were called Pagans, the other were cal- 
led Chriſtians, taking their names upon the difference of 
the places where they dwelt. But from theſe Pages, (as I 
have aid.) came firſt the uſe and praftice of Tythes in the 
Etriſtian 
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Chriſtian world , inſfomuch as after when any Law was 

made, as concerning Tythes,. they held them evermore for 

C.Cwm contin- 2 Pargchian right onely,and in no ſort at the diſpoſition of 
Io ary Pa '” the Biſhop, but in ſuch caſes as before isrehearſed ; inſo- 
a ch much, that if a Biſhop challenged any Church in his Dio- 
ceſle, hee challenged it not in reſpe@ of any fee ſimple hee 

had in it, but in regard of the Spirituall [uriſdition he had 

Ab ca. nuper de Qyep it, And therefore the Authors of this opinion were 
Frans = 4  farre out of the way, when as they thought the Biſhop had 
4 aam.a6 Ke right in the Tythes of a Church of his Patronage, to 
_ _ giveandbeſtow them as hee liſteth ; as hee hath in his de- 
meanes,and other his Temporall Lands,cither to leaſe them 

out,or divide them into Tenancies, as him beſt liketh. 

Neither is that caſe clefre ar-without queſtion, whereby 

they pretend a Biſhop being ſciſed in a Manor, may pre- 

ſcribe the Tythes of the demeanes thereof,by an immemo- 

riall preſcription for him and his Tenants, and;Farmers for 

yeares,and Tenants at will,to be exonerated,icquitted, and 
priviledged from all Tythes growing thereupon : which if 

it be agaiaſt another perſon than himfelfe, may hap to bee 

true, alchough perhaps alſo that be queltionable, for that it 

is not long fince Lay- people were capable of that right ; 

neither could themſelves by Law ef the Church at any time 

grant ſuch Spirituall Rights as theſe are, to a Lay-man, ci- 

4b. cap. ad boc ther in Feudnm,or Emphitenſim,without danger of Excom- 
De Decrmur4- qnication,or depoſition of their owne place,as hath been 
cal, þ before ſhewed. But if himfelfe or his predeceſſours were 
Parſons there, cither inthe right of their Biſhoprick , as 

hath beene of late before remembred, or that the Benefice 

was annexed uno their See, for the proviſion of their Ta- 

ble, as many. Biſhopricks had ſome one or more Benefices 

appropriate unto them to this purpoſe, then could they not 

preſcribe the Tyrhes in ſuch ſortas is pretended : For, al- 

beit no preſcription proceedes without poſſefſion, yet no 

man can preſcribe againſt himſelfe, although hee be in poſ- 

ſeſſion ; for that evermore there mult be two perſons in a 

preſcription , the one which doth preſcribe , the other 4 
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ga inſt whomit is preſcribed; and therefore in theſe caſesir 
1snever ſaid, they hold their Tythes by preſcription, but in 
the right oftheir Church, or Parſonage. In either of which 
caſcs, if they were Lords of the Mannor, and Parſons of the 
Parſonage together, it is not to bee thought they would fo 
reſpe@ the good of their farmer, as that they would either 
hurt their Church,or prejudice their owne Table, for their 
Farmers ſake: which they muſt doe, it they ſuffer a Preſcri- 
ption to runne againſt the Church, or themſelves to exempt 
the demeanes of the Mannor from payment of Tythes, 
which were due both to the Church, and themſelves : For 
they were men, that both knew in their conſcience, how 
much they were bound unto the Church in this behalfe - 
and they were not ignorant what prejudice they ſhould do 
unto themſelves, it by preſcription they ſhould yeeld to 
exempt ſo neceſlarie a proviſion for the maintenance of 
their Hoſpitality,as the Tythes of the demeanes of a whole 
Mannor, and their tenancies are : for ne ſmall part of their 
commendation ſtood in thoſe dayes in their hoſpitality,and 
therefore ir is not to be preſumed, that they would eafily 
cut off any proviſion that was fit for the ſame. Beſides,ifby 
either of theſe two wayes, the Biſhop was Parſon ofthe 
place, thendid the fruits of the Benefice, during every 
Vacation of the Bithoprick,not come to the King, (as they 
now doe, whereby the Parſonage & Mannor are both con- 
ſolidated into one, for that they are now both holden to be 
Temporalities )but the Parſonagescame to the Archbiſhops 
of the Province,as a ſpirim-'iry granted to his See by privi- 
ledge, during the vacancie of the >ccc >f ſuch Biſhops as 


rein his Province, as may a e by the L Ex Regiſtre 
were in his , as May appeare by the Lord Archbi _e: 
Can. 


tops Records of Canterbury; fo that it cannot be thought 
any preſcription could runne in theſe times, being ſo often 
interrupted by vacancies as they were. Which being wel: 


conſidered, the concluſion is very doubtfull, wherher ever 


any preſcription ranin this caſe, neither would it eaſily 
bee beleeved by thoſe that know the courſe of Antiquity, 
but that there hath .a judgement paſſed in this part; and 

Cc. therefore 
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therefore will I ſtay my ſelfe here,and proſecute this point 
no further.  -/ 


SECT. 2, 
That T ythes of Minerals are ane, 


T Intended to fay nothing inthis Treatiſe of the Tythes of 
Minerals, and other ſubterraneous bodies, becauſe Tl 
know by Law, they archolden by thelike right, as the 
Tythes of thoſe things are, which grow in the upper face 
of the earth ; but yer becauſe 1 ſee there is a queſtion made 
of them, by ſome that will make every thing controv«rſa- 
ble, that is due unto the Church, I will fatisfie alſo their cz. 
riolity: And therfore,for Mettals, & other ſubſtances which 
are digged outof the bowels of the Earth, & therefore are 
called Foſilia.this 1s certaine, that what Godworketh here 
in the ſuperficies of the Earth, for thoſe things that ſpring 
ont of the earth, by the heat of the Sunne, the temperature 
of the Aire, and the influence of the Celeltiall Bodies; the 
fame he effe&eth below in the depth of the Earth, for the 
generation of Mettals,and other ſubterraneous bodies, by 
the hear &cold of the Earth, that is included in the bowels 
thereof: For by the heat,hee raiſeth up vapours and exha- 
lations inthe matrix therof,as the matter of thoſe ſubterra- 
neons bodies: but by the cold,he drieth,thickneth, hardnerh, 
and indurateth the ſame into a Mettall, or Minerall, where- 
by hee giveth as it were a forme unto it . And as the diſpo= 
ſition of every exbalation ſo compacted and drawne roge- 
ther is finer or grofler, hotter or colder, ſo is the Mettal] or 
Minerall,or other ſabterraneous boudy,more noble or more 
baſe: yea, ſomtimes by reaſon of this diverſitie of exhalati- 
ons and vapours , drawne together at onetime , are divers 
conditions of Mettals there confounded together, whereof 
fome are noble, as Gold, Silver, and Copper : fome other 
are of lefe eſttmate,as Tin, Lead,and fach like. Neither doe 
Theſe grow onely in the beginning, but they renew againe 
when they are digged up, (as Trees and plants in the per 

ce 
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{ace of the Earth doe riſe out of the roots and ſtemmes of 
thoſe trees which have beene cut downe if the place of 
their new generation be prepared accordingly: For where- 
as the place of their generation is farre below inthe Earth, 
Nature,of a certaine modeſty in her ſelfe, will not yeeld to 
the generation of theſe ſubterraneous bodies , but in ſecret 
places, far remote from the (light of the Sun, and the privity 
of other Meteoricall bodies, which are under the firmamet. 
And by that meanes it hapneth, that theſe Minerall bodies 
_ arerarely known & perceived to renew againe;for that be- 
ing once expoſed to thelight of the Sunne,they are ſeldome 
or never cloſed up againe,by reaſon of thegreatneſſe of the 
gulfe that ismade in opening of them. Bur yet the natureof 
them is ſuch, that if their bed were thereto prepared accor-ff SolutoMs- 
dingiy,they would canceivea new:Whichisa thing ſo no- avs _— 
torious in Quaries of (tone, which are leſlſe abaſhed at the —_ lb. 44 
fight of the Sunne, and the preſence of other Meteoricall x 5, gg 18. de 
badies in their generation that the Law it felfe, and other natural Hf. 
good Authors have ſet it downe for an undoubred experi- 
ence, that being digged up, they doe renew againe, by the 
nature & diſpoſition of the mould wherein they are ingen- 
dered: for ſome Earths doe as naturally yeeld ſtones, and Srrabe, l1b.5. 
other minerals out of them, as others bring forth Corne, 
Hay, and other fruits : which if it betrue in thoſe bodies 
which are in theuper cruſt of the Earth, why not alſoin 
thoſe bodies which are found and framed below in the Ma= 
trix thereof? And iftheſe bodies doe bothingender and re- 
new, which are conceived fo farre below in the Navell of 
the Earth, why is not Tythe due of them,aſwell as it is of 
other fruits that are in the ſaummitie or heigth of the earth? 
Whether is it,that Gods hand leſſe laboreth in the procre- 
ation of theſe ſubterraneous bodies,than it doth in the ripe- 
ning and quickning of that fruit,that ſprings out of the up- 
per face of the Earth? Bur that is farre otherwiſe, for here 
in theſe upper fruits. one planteth,an other watereth,and 
God onely gives the increaſe:But in the other Minerall bo- 
dies,God alone doth all, _ he onely is the planter, _ is 
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the waterer, and he gives the increaſe alone. Or'is it that 
God hath leſſe delight to be honoured with theſe hid trea- 
faresof the earth, than he hath to be worſhipped with the 
labour of the plow, or the increaſe of the cattell of the field? 
Bur, that this is not ſoe, it 1s plaine by the glorious Tem- 


2, Chron, cap.2. ple that Salomon made, which had not only Cedar trees for 


the roofe thereof, and Aleummin wood for theornaments 
thereof, but alſo had quarrie ſtone for the wals thereof, and 
gold of Parwaim for the beautifying of it,and fot the over- 


Geneſcz. verſe laying ofit within. And of all other kinde of Mettals,Gold 


$4. 12. 
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is firſt remembred in the Scripture, immediately after the 
creation of the world, ſo that God himfelfe may ſeeme to 
have a ſpeciall regard of this Mettall above thereſt, for that: 
this alone above all the reft, by purifying ts not diminiſhed. 
Or is it, that God loveth his Miniſters lefſe than other men, 
fo that hee would have the Laity to have all the precious * 
things of theearth, and his Miniſters to have no part of any 
other thing, but that which is vulgar and common ? Bur 
how unlikethat is, who: ſees not,when hee feeth that Gad 
hath committedunto them, the ineſtimable treaſures of his 
word,in comparifon whereof,both theſe upper fruits of the 
eartl}, and thoſe hid treaſures below, are meere drofſe and 
corruption ? and therefore it 1s not like, when he hath com- 
mitted unto themthoſe great matters, he would deny unto 
them theſe ſinaller bleings. Or is it, that there hath beene 
paid Tythes of the npper truit of the earth already, and 


4, Therefore cannot Tythe be twice demanded of one ground 
z; in one yeare, according to anew over-ruled doqtrine * But 


that opinion 1s both contrary to Law many hundred yeares: 
obtained in the Charch without contradiction, whereby it 
is ordained, that as often as the earth fraQtifiett in one yeare: 
fo often ſhall Tythes in the ſame yeare bee paid ofit : and 

alfo it 18 contrary to Divinitie and reaſon, that it ſhould be 

otherwiſe. For when as God hath given thee more Harveſt 
or more Vintages in one yeare, 1s it not both godly and rea- 
ſonable. as God hath increaſed his beſſings towards thee, fo- 
thou alſo ſhouldeſt riſe in thankfulneſſe towards him? rv 
WAETE 
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where every one hath received more grace or more favour, 
there ought he to be more thankfull, leſt God for lack of this 
correſpondencie mn thankfulnefſe, bring thy nine parts,for 
thine ingratitude towards him, to a tenth onely. For cer- 
tainely fo he'is able to doe, by ſending deluge and drought 
upon the earth. by bringing barrenneſle upon it, by deſtroy- 
ing that which.is:ſprung out of the earth already, by ſtorme 
and tempeſt, by the Graſhopper: and the Caterpiller : for 


all this hath hee threatned to all thoſe that are unthankfull 


this way, neither isthe Lords. hand. more ſhortned now 
than it was then, W hereas notwithſtanding to the contra- 
ryFhee hath promifed great kindneſfe unto fuch as ſhall pay 
their Tythes truely and cheerfully , as that hee will o- 
pen the windowesof heaven, and powre out his bleſſings 
without meaſure upon them. FH: Jarem.enim datorem amat 
Dews, Beſides this, the earth that bringeth out mettals in 
the matrix of the earth, is not that that bringeth out corne 
and ersfſe in the top of the earth : for that earth that is 
the mother of metrals, being preit downe farre into the bo= 

wels of the earth, can yeeld no ſuſtenance to thoſe fruits. 
that grow ſo many fathoms above it, to which it conferres 
nothing ſave that it doth ſupport and beare up that other 
earth, which nourtſheth the plants and fruits of theupper 
earth, whoſe ſaſtenance isnot fetch'tdeep out ofthe earth, 
but is fackr out of that earth which is within one cubit, or 
two of the topof theearth : which may eafily te percei- 
ved by theſe truits and trees that grow upon hard rockes. 
neere to the top ofthe earth, whoſe food, although itbe 
neere to the top of the earth yet doe they flouriſh, and 

ſand faſt, as other trees and fruits doe, which bave-more 
fat and deepe mould under them. And therefore canzot the 
Tyrhing of thoſe things which are above, excuſe the Tythe- 
ing of the treaſures that are below, albeit the concluſion 
were true, that two things are not to be paid ont of ane 

ground in one-yeare, . fortheſe are not one ground, and the 

concluſion it ſelfe 1s erroneous, .and'therefore F-conclude 

this point thus: Since Mettals and minerals, and other ſub-- 
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terrancous bodies are in no lefſe Obligation to God, than 
other fruitsofthe earth are, there muſt be no lefſe Tythes 
paid of them, than are of other fruits of the earth: forghat 
theſe are the inward fruits of the earth, as well as thoſe are 
the outward, 'and therefore oflike things, there muſt be 
like judgement and like conſequence. And thus much as 
concerning the Tythes of Mettals and Minerals, 


SECT. 3. 
That Tythes of Twrvet be due. 


A Nd now becauſe I am in this matter of Tythes, I will 
ſhape an anſwer to one doubt that is made,as concer- 
ning the Tythes of Turves, thatis, of earth diſpoſed, 
and prepared for fewell, which are aid not to be Tythe- 
able,and that upon this reaſon: That Tythes are not paid of 
the earth it ſelfe, but of thoſe things wbichsſpringe out of 
the earth, which opinion is true, ifit beunderſtod of earth 
not ſeperated from the body, and maſſe of the reſt of the 
earth. For if Tythes ſhould be yearely paid thereof, as it is 
paid of other things that grow out of the earth, all the 
whole earth in a ſhort time would become the Clergies. 
But if it be meant of earth thatis ſevered from the reſt of 
the maſſe, and globe of the earth, then it is otherwiſe, For 
that earth thar 1s thus ſevered from the other earth, 1s no 
more part of that earth from whence it is ſevered, than a 
mans hand, orleg being ſevered from the body, is part of 
his body after itis cut off from it. And therfore of this earth 
{o provided for fewell,may Tythesas well be paid,as of any 
other fewell of wood, cole, or otherwiſe that is provided 
to be burnt. For there is one reaſon of things, when they are 
united together in one body, and another of thoſe things, 
when they are divided from the ſame bodie : for ſo long 
asthey are one and the ſelfe ame body, they follow the 
nature of the whole, but when they are divided, then is 
there another conſideration of them. Soperatorum enins 
eperata eft ratio, ex ſeperatis non infertur de uno - aliud. 

Corne, 
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Corne, Grafſe, and fach like, while they hand, are not 
Tytheable,althongh the Tythe then isin them pro #nd5vy/:. 
For while that they ſtand, they are part of rhe earth upon 
which they itand, andthereforefo long untytheable, be» 
cauſe the earth ir ſelfe is untytheable. Bur if they be cut 
 downe,then are they to be Tythed, becauſe they are,now 
no longer parts of thecarth, bur bodies by. themſelves ſe- 
perated from the earth, ſo that now thenot tything of 
them is penall : Of which fort are turves teperated from 
the reſt of the maſſe of the earth. Neither is this my opint- 
on alone, but it was Linwoods long agoe, and other Eccles. provincal, de 
falticall writers, who not: onely make Turfe Tytheable, 46m: <:far#e, 
when it is prepared for fire, but alfo great rods, and ſmall — Pw pay _ 
twigges, ſtickes, and chips of timber, buts, and rootsof,,,,, 
trees, thornes, bryers, wainut ſhels, and nut ſhels, weeds, 
coles, and cole brands(called T:r:ozes,becauſe they are fo Ls appel- 
burnt as they ſhall npt make a imoake)cowſhards, which 6a "chap 
the Law calls Editzs bown. All which a man can uſe to gar. ;. 
no other purpoſe than to burne : for where wood lackes, 
theſe ſtcceed in place of wood, and are called by thename 
of wood,& are in like obligation, as concerning the Tythe 
due thereour,as wood it ſelfe is; Vbicnngque enimeſs eadem 7; 111d fad 
#atio,vel eadem equitas, ii debet efſe eadems jurs difpoſitio. legew Aquilia, 
And therefore not in that, that Turves ſometimes were 
gremiall earth, they are to bee diſcharged of Tythe:bur in 
that they are accounted for Fewell by the law, when they 
are ſo prepared to be burnt, they are to pay Tythes in like 
ſort,as other things applyed to that uſe do. 


SECT. 4. 


That the cogniſance of barren heath, aud waſte grounds be. 
longeth to the Eccleſiaſticall Courts, and what every of 


them are. 


Nd fo farre as concerning the Prohibitions which a- 
riſe out of this proviſo. Now it followeth thatI ;, 46.13; 


ſpeake ſomething of the next proviſo, which is — 
| the 


Gloſ-L, licet.C. 
ae locato 
condudto verbo 
Herilutates. 
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the Tyhes of batren heath, and waſte ground,& the Pro- 
hibitions therenpon. St 

' This-proviſo hath two branches, the one for compara- 
tive barren heath,and waſte ground, the other for abſolute 
barren heath, and waſte, for either of which is aſſigned a 
time of ſeven yeares,either for the paiment of ſuch Tythes, 
as before the time of their improvement, and converting 
to arable, they were charged with, or for the free and ab- 
folute diſcharge of them from all manner of Tythes for ſea- 
ven Whole yeares next after the improvement ended and 
determined. For ſo take the Statute meant, when as it 
made the one Tytheable, the other not, for it otherwiſe 
they had beene bothin one predicament of the barrenneſſe, 
the ſtatute had not made the one free from Tythe for fo 
many yeares asit doth, and charged the other all that time 
with Tythe, - - | 

For theſe two kindes of grounds, although the Statute 
fy nothing, which is comparative barren, which is abſa- 
lute, yet reaſon telleth us, that 1s comparative that bath a 
poſitive under it,and a ſuperlative above it : and therefore 
that is comparative walte, barren, or heath, in reſpe& 
whereof there is ſome over ground more or lefle, waſte, 
heath, or barren, ſo that it hath fawply and poſitively in it 
ſome condition of heath, waſte, or barren: but ifit hath 
nothing of any of theſe qualities 1n it, then 1s it neither 
hearh, barren.or waſte, howſoever long otherwile it hath 
lienunmanured, and not turned to tillage: For it is not the 
turning ofa ground to tillage that makes it heath, barren, 
or walte, .but it 1s the 1ll diſpoſition of the ground ir ſelfe, 
ſubjeR to theſe inconveniences, that cauſeth itnot to be 
turned to tillage ;for no man will willingly til] that, where 
the gaine of the tillage will not quit the coſt and labour of 
husbandrie, as for the molt part it falleth out theſe grounds 
that they doe not. 

Barren ground therefore ſimply, is that which -being 
eared, yeeldeth not the ſeede againe, or at the moſt, yeel> 
deth ſo ſmall advantage for the tillage, as that the __ 
ALLCT 
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after that he hath paid his Rent,kath notthe worth of halfe 


his fecdagaine ; much like unto the ground whereof the gloſ.Liicers; 
Scripture ſpeaketh, whoſc bartrenneflc is ſuch, as being ea- dc locato & 


red, and ſowed, 'neither the Mower filleth his hand, nei- 
ther the gleaner his lap with the yeeld thereof. Theſe 
grounds are not onely called Sreri/:za of the Latines,but al- 
10 /ufecunda, Infrugifera, & ſme prole, forthe exceſſive 
barrenneſſe that is in them:and theGreeks upon like occa- 


cor.dudto yer 
(terilitates, 


(ion, terme ſuch conditioned grounds ; dyoya,axepre,cape, r." quis uſuc 
Epyficts xa2 2popr, in which ſenſe, mony not putto uſury, is 745.f-deeo qui 
by the Law called barren money, and Ari#or/e calleth jt '9 tore, 


fruitleſſe mony : for that mony was not deviſedthercby 
tO increaſe mony, as grecdy u{urers in all ages have done, 
but that by the means thereof men might eaſethe difficul- 


ties, and neceſſities of change of one kinde of thing for an+ 
other,asa horſe for an oxe, fheep fora goat,iron for braſſe, 


Ariſt.1d,poti- 
Heorum. 


and ſuchlike:for there is nothing.that may not be eſteemed Ari/7.4. Erhie 


by money, and the uſe of money, is the uttering of money, 
whereby it is:commonly ſaid, money is loſt by the uſe 
thereof, not that money doth periſh or decay by uſe, for 
we ſcethe cleane contrary to that, for though money goe 
thorough athouſand mens hands, yet it is ſtill of the ſame 
yalue, and remaineth inher proper efſence or being : but 
thatthe uſe of moneyis in the layingof it ont, and that by 


the uſe thereof, mony paſſeth from him whoſe 1t was,and 


the propertie thereof gocth toanother, andtherefore asto 
the firſt owner it is ſpent, andloſt : without which looſing 
money naturally gaincth nothing ; for lay it up ina cofter 
or cheſt ncver ſolong, it will never bee the more in num- 


SOTUMN( Co Lo 


ber, although perhaps as St. Zames ſaith, 7: will gather a Iam.s.5.7,1, 


rſt and canker, and that ruſt, and canker will be a witneſſe 
againſt them that ſo hoord it up from the ſervice of God, 
and the Common wealth, in tbe day of the Lord: $o then, 
as that money is barren, that lyeth ſtill, and bringeth our 
nothing, ſo is that ground barren, thatbeing tilled, yeeld- 
Eth no fruit, oratthe moſt, ſo little as the gaines will net 


Eccomipence the charge. 
ET re moags Although 


Proven. 12% 


C. commifſum Novatliaaxe,lay, that they are ſuch grounds as before the 
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Although heath ground, and barren ground bealmoſt 

Synonomies, yet to ſpeake properly, heath is as it were 

ancffeQ of barrenneſle, fer that there 1s no gronnd that 

bringeth forth heath; but for the molt part it isbarren, And 

therefore as heath it ſelfe is an unfruitfull kinde of ſhrubs, 
and is good almoſt for. nothing but for the fire ; for that 
neither growing or cut downe, it hath any beneficiall uſe 
at all forthe common wealth : ſo alſo the groundirt ſprin- 
geth out of, hath neither fairneſle to the cye, nor good- 
neſle tothe yeeld, but is commonly either abiacke ſower 
ground,tha: hath no {weetneſſc atall in it, or 18 a drie hun- 
gric ſoylc, ſuchas evermore crycth give, give, and never 
reltoreth ought againe. 

Waſte is-that which for the unfruirfulneſſe thereof hath 
jayne time out of minde unmanured,in which ſenſe it 15 all 
one with barren ground; or itis ſuch ground as for the 
charge of hedging, ditching, fencing, and tilling no man 
will manure. 

Our forefathers anciently compriſed all theſe three un- 
der one name, calling them all by the name of Novalza, 
thatis, new-broken-up-greund, not oncly becauſe they 
were not broken up in the memory of man before, but al- 
fo,for that being cared,they yeelded little or no frait at all: 
and therefore the interpreters of the Law dchning what 


de decimis ver= tillage thereof were inxtilia,; and cxa:rple them out in 


bo inutilta. 


Mountaines, Marſhes, Thickets, and1ſuch other unprofita- 
ble ground, as out of which before the ſtocking of them 
up,andconverting them totillage,the Church took little or 
no benefit at all. And thoſe arc the fame or coſei; Gerwran 


| tothoſe which thus Statute calleth heath,barrcnand wale, 


for they are one and the very ſclfe ſame with th:m, in 211 
the chiefe points ; for which they are excepted out of the 
Statute, | | 

Sothennow, thete js no further queſtion whatis heath, 
barren,and waſte ground, tut who ſhall try the matter of 
ghis quality ;whether the Eccleſiaſtical Judg,inwhoſe con- 


tinualy . 


4 
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tinuall poſleffion chis triall hath beenc untill now of late, 
that under colour of this Statute,it hath bin incroched upon 
as it may appeare by all the titles of che Eccleſiaſticall law, 
where there 13 any mcation of the Tyrthes of new broken 
up ground, and the decrees ofthe Law-giversinthe fame, 
berweenethe Monaſteries challenging them by granr.and 
the Parochian Miniſters ofthe Pariſhes where they grew, 
claiming the ſame by righe : Or the Temporall Judges 
Whoſe ts the Cogniſanee ofthe Tytle, and Tenure of the 
ground as alſo isthe ſetting, letting, buying, ſelling, and 
other alienating ofthe ſame. 

For rthepeint it ſelfe, the Statute maketh no mention 
but paſſeth it over with ſrlence; and therefare it is to bee 
preſumed thatit meant, thatitſhould therereſt, where ic 
was before the making of the Statute : for the Statute was 
not made in derogationofthe Ecclefiaſticall proceedings, 
that were beferc; butin affirmance thercof,asthe whole 
drift of the ſaid Statute doth ſheyr. | 

And ifthe Statute had meane otherwiſe, it would ſure- 
ly have cxpreſſedit cither intheproviſo it ſelfe,or after in 
thedcropatory clauſe;whero it tnaketh an cnumeration of 
ſuch things as it intended ſhould bee exempted from the 
eryall of the Ecclefialticall Law, andby vertuc of this Sta- 
tute, ſhould not bee compriſed uader the ſame, among 
which there is no word of this proviſo, ar any other in the 
fune Statute before named. 

Neither isit uatothe purpoſe,that the Common Lay of 
this Land taketh knowledge of the Tenure and Title of 
Lands,andſuchother complements belonging to the ſame; 
for theſe things that arc here in queſtion, arc no part of 
thoſe Legall Eſſences, which the Law requireth to the 
Tytle and Tenure cherof, asis Fee-ſimple,Fee-talle, and 
other of like nature,according to the amr, 1 Law, 
bur theſe are certaine accidents over and beſide the Tenure 


of the Land which may be preſent orabſent without the in- 
Jury ofthe Tytlc : as God many times turnes flouds into 


wildernefſ, and ſprings of water againe into drinelle, 
| Dd 2 and 
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and a fruitfull Land makes hee barren for the wicked- 
neſſe of them that dwell therein, and yet the Tytle of 
Tenure of the groundis not changed, by theſe changes 
of qualiries , but remaines the ſelte ſame that it Was ; fo 
that theſe things arc no more ſubje& to the ordering of 
the Common Law, than it is inthe Common Law,to judge 
and determine what mould 1s white and what1s blacke ; 
what ground will beare wheat, what barley, what oats; 
for theſe things are no matters of skill of Law, that they 
needro be fetcht out of bookes, butrthey are matters of 
common Experience Which every conntry man can as 
well skillof, asthegreareſt Lawyer that is, and therefore 
the Law in this caſe1snot deſirous of any curious proofe, 
but contenteth it ſelfe onely with the depoſitions of two 
or three honeſt men, whichſpeak ſenſibly and feelingly 
tothe pointthat ts in hand, whichis enough to dire any 
wiſe Jadge inhis ſentence, ſothat it needs nottheſe long 
circumſtances of twelve men toteach the Judge what,and 
how truly the witneſfles have depoſed, For it every qualj.- 
tie of the ground reſteth in the mouth oftwelve men one- 
ly.then ſhould no man be able to ſay out of the mouth of a 
witneſle, and pronounce thereupon, this ground is moun- 
raine,this is plaine,thisis medow, this is arrabic, unlefle he 
were warranted by the verdit of twelve men thereunto z 
which if itbean abſarditicto hold, then ſure it ts a like ab- 
{urdity to fay,that barren, and heath, and waſte cannot bee 
prononnced without a: Jury, for that theſe things arelike 
obyiousto ſenſe, and of like qualitie as the others are, 
And I pray you, whenthey have drawne it unto their 
yall, what dothey ineffeRt otherwiſe than the Ecclefiaſti- 
call Judge would or ſhould have done, ifit had remained 
Rillander him? for doe they givecredit (imply tothe con- 
ceit of the Jurie, as touching that which hath beene decla- 
red, and pleaded inthe cauſe before them, or doe not the 
'Fudges themſelves rather make a briefe of all that hath 
becne pleaded inthe cauſe before them, and thereof make 
28 wereaverdit, and putthe ſame in the mouth ofthe 


twelvs 
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twelve for their verdit before they goe fromthe barre*So 
that the whole weight of the catife ſiandeth rather in the 
Judges direction, inſuch ſortasitis in the Eccleſiaſtical 
Law,than it doth in the mouth ofthe Jurie ; forthe Jurc 
men for.the moſt part, ate ſimplepeople, and ſcarce toure 
of the twelve underſtand their evidence: ſo that 1t may 
ſeeme rather to be a matter of ſuperfluitic than of goodpo- 
licie,to referre a matter to their verdit, when as they {ay 
no other thing, than whatthe Judge taught them beforez 
Stultum eft enim id facere per ptara, quod fiers poreft per 
parciora: for albeit perhaps fome capricious fellow of the 
'Jurie, uponthe confidence of hisowne braine, ſomettmes 
{ta taſidefrom that which the Judge hath told him, and. 
draw the reſt of his fellowes, as ſo many ſheepe after him; 
yet forthe moſt partthe -Judges voice is their direction, 
their loadſione, and the Nothpole to guide them in this 
buſineſle. p | 

Beſides, in thisProviſo,as in ſome other precedent,there 
1s a great diſadvantage offered tothe Clergie, which they 
much complaine of,and thats, that incaſes of thisnature, 
they are compelled to ſuffer triall under them, who arein 
A manner, parties unto the ſuit, by reaſon of the intereſt 
they have therein, either in preſent,or inconſequence;; ſo 
that many now adayes (learning too late by ether mens. 
barmes, what the event intheir owne cauſe willbe)chnſe 
rather to loſe their right, than to venture their cauſe upon. 


ſuch partiall Judges asthe twelve men are, 


= SECT. 5; 
That the Boughes of great Trees are Titbeable, andſo alſo 
 arethe bodies, but inthe caſe of the Statnte onely,. 


A* d ſo far as concerning thoſe prohibitions whichare 
forced out of this Statute,for naturally they grow not 

out thereof: ſothat I might now paſſe oyer to . other 
branch of my divificn, that is, of ſuch matters asarce now 
held by the Common Lazyyers,tobe ina certaine meafure 
Dd3 © onely 
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onely of the Fecleſiaſticall proceeding, bur were anciently 
wholly of the kcclcfialticallcognitance; but that che name 
ofthe Statute, De S5/vacaana, offeringit ſelife unto mee 
inthe conclulion of this Statute of Edward the fixh, gives 
me occaſien to ſpcake ſqmething thereof, Lefore I come to 
there(t, + 
This Statute, as the wordsthercof doe ſhew, was made 
in bebalfe of the Laity agaiaft the Clergy,torthe exem pri» 
on of great W oods of twenty yeeres growth and upward, 
fromthe pay ment of Tythes; andthatin three caſes onely, 
where the wood, was great, whenit was xx, yeares of age 
andupward, where it was ſoldto Merchants,cithcrto the 
profit ofthe owner himſclfe, orinayde of the King tn his 
watrres.; ſothat without theſe caſes, it ſeemeth the Starute 
mtended no further excaiption ; for Statutes are things 
of trit Law, andare no further to bee extended, than 
the words thereof give matter thereunto, eſpecially when 
the thing it ſelfe naturally was {table to ordinary courſe of 
the Law, as other things of like naturearc, and the Statute 
comes.in derogation oftheir ordinary courſe - as in this 
caſe, greattimber anciently was no leffe rytheable than 
ſinall trees arc, and ſe by natare oughtto be, if the Statute 
were not tothe contrary ; yet notwithſtanding theſe limi- 
tations of the ſame, if great Wood be cut downeto any 0- 
theruſethan to fale,as tobuild,or roburne to a mans owne 
uſc,a prohibition in this caſc lyeth,and yet is there no Iden- 
tity of reaſon tocxtendit,nor any abſurdity would follow, 
if it were notextended); for here is neither money ſought, 
(which gave occaſion unto the Law-givers to make this 
Statute ofexemption) neither is 1t an unnaturall thing, for 
to pay tythes of great woodgfor before this time they were 
paid, and by the Law of God, it ſecmes, they onght robe 
aid ; for that he that is taught, ought to communicate to 
him thatteacheth him in all chings:andtherefore ſince the 
reaſon that movedthe Law-givers to orderit ſo in one 
caſe, ccaſcth intheother, there is norcaſonof exemption 
and when thore js notan Identitic of reaſon inthe things 
| Tar 


—— —  —— - 


——C SC EI ES. - es _—_ 


and Feclefrafticall Law. 207 
that are in demand, there can no ſound inference bee 
broughtin from the one to the - other, for of ſeveral 
things,there is a ſeverall reaſon, anda feveral conſequence; 
neither can there be framed thereof agood implication, el- 
ther poſitively, or remotively : neither hath this mterpre- 
tation of theirs any warrant of Law forir, {ave that it hath 
been ſo detinedand decided : but what is that tothe pur- 
poſe,ifit hath been wreſtedand wronged contrary tothe 
true ſenſe of the ſtatute, and thatby theſe that take benehr 
thereby,whoſe partiality being taken away . ttie thing it 
ſelfe wouldeafily turne againe to his owne nature, and 
right would take place ? 
Thercaſonthey yeeld for the exemption of great woods 
of the ages aforceiaid.althoughto themſclvesitbeplautble 
yetto others it1s (trange, as namely, that great Pezarc | 
part of the Free-hold, and that men uſe not topay Tythes 4 lowd. a 7 
of their free-hold, but of thoſe things which ſpring out of j/ "040 
their free-hold, as out of Corne, Graſle, Fruit, and ſuch c- 
ther ; whereas indeed thetalleſt Timber tree, that 1s, if it 
were as high as'the bigheſt Cedar in Lebanon, isno more 
part of the inheritance or free-hold, thanthe-loweſt bram- 
ble that groweth inthe ficld;for they arc both equally part 
of the ground wherein they grow, and do take alike nou- 
riſhmentand ſuſtenance fromthe ſame; neither doe they 
differ in that they aretrecsthe one from the other, /ecun- 
dun magis & minus,asthe Logicians ſay ; but in that, the 
one isa greattree,and the othera (mal ſhrub:and the cauſe 
of this proviſion herein Eng/andfor theſe greattrees, was 
not forthat one was more of the inheritancethan the other. 
bur for that the one yecldeth more profitto the common-: 
wealth than the other, and therefore they have made the 
cutting downe of the one, more penallthan the other:as in 
like caſe by the Civile Law, whoſoever privily cutteth 
downe, or barketha Vine, an Olive; or a Fig tree,or doth An 
any other unlawfull a&, whereby any fruitfulltreegor any jurriy a. 
Timber tree,doth periſh anddccay,it is T heft;andirt is pu- rum,toro ric, 
niſhedinthe double valuc of the hurt which is done,and if 
he. 
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hs be Tenant to the ground woich hath donethis villanie, 
heloſeth his hold, which commeth not of that, that one 
kinde of Trec hath mare ſtate in the groundthan an other 
hath, but.chat the Law hath reſpected, the neceflary uſe of 

the one more thanthe other. ._ . | = 
L.Lignapp:i- By the Civile Law,althought'1s word, W ood.begene- 
latione de Leg ra11, yeriit is thus diſtinguifhed, that ſome is wood, ſome is 
ROE 7-94 boy Timber,which the Law calles Aateria. Timber is that 
de * whichisfit to build or.underprop withall : Wood is what- 

fignificat« WHuucnl | | 

ſoever is provided for fewell,{p that underthat name there 
L.Ligniappel- Paſteth Reed,Cole, Turfe, Cow-dung, and whatſoever is 
latione .Ofili- any where ordinarily uſed for fewell, {imber is of a high- 
rao .idem er conſideration than wood is, inſomuch as ifa man be- 
f delegats3. queath uato another all his wood that is in grove-freld , 
there ſhall not paſſe by this legacie, ſuch Trees asare cut 
down for Timber : but ifthey were dotterd Trees, or the 
ownerthereof parpoſcdthem for fewell, and ſa cut them 


out into billet, or fagot; in ſach ſort, as there could -beeno 


otheruſe thereofthan to burne, then it is otherwiſe : forby 
this mcanes,of great wood,it is become ſmall wood, as be- 
ing cat out into ſhides or ſplinters,fit for toburne, So thatin 
the reckoning of the Civile Law, Timber ſtands not onely 
in thenatureofthe woodit ſelfe, bur is in the deſtination 
and purpoſeof the owner, who according to his Sand 1i- 
| king may make that wopd, which 1s fit for Timber fire= 
wood,or Timber : which if it were ſo inaccount with the 
great Lawyers of this Land, the Church ſhould have more 
Thihed of wood appointed for feyell, and eſſe ſuit forthe 
ame. 
Asthey exempt the bodies of great Trees above xx. 
yeares growth, from payment of Tythes,ſoalſo they free 
the boughes thereof, upon this reaſon, that the boughes 
thereofarc fit and ſerviceable for building, which although 
happily may bein ſome of themthatarenexttotheTrunck 
ofthe tree, yet it is farre otherwiſe in thoſe that are more 
remote fromthe ſame, whereof there can be no other uſe 
chantoburne ; and therefore the Layy preciſely holds, in 


4 i þ calc 


Plowd ut [apt - 


.* 
o 
ny SS I - a —— 
k _—_— 


— At — 


| 


and Eccleſiafticall Law. 209- 
caſe where wood is bequeathed, by which: ismeant fire-- 
wood onely, unleſſc the lcſtator otherwiſe cxpreſſe his 
minde, the lops of timber trees, which the Law cals Szper- 6 $4 - 

amenta materiarum are bequeathed, for thatthe lops have Lee. Fod.;. 
not that uſe that the Timber hath, thatis, to build ar prop * © ; 
up withall, but they fervetoburne onely: By'which ſc- 

verall ends,there is ſeveral conſideration and account made | 

ofthe. Neither is it to the purpoſe thartthey alledge for 

the defence hereof,thatthe acceſſoric followeththe nature po _ he Ct - 
of theprincipall, forthatruleis nottrue ineveryacceſflory,,,,, * © 
but onely inſuch , wherein is the like reaſon as 1n the 

principall, which inthe trunck and lop ofatree cannot bee 

alike tor building. 

Further, how the Boughes of atrcethat are ofthe ſame 

ſubſtance, as the body of the tree is, ſhould be acceſſories to 

the tree, Ifee nor, for nothing canbe an acceſſory to ano- 

ther that is of the ſame nature and ſubſtance as the other 

is ; aSthe legge, orhand,are no acceſſarics to the body,for 

that the leg or handare ofthe ſame ſubſtance that the bo- | 

dic is: The child,neither while it is in the Mathers womb, 7, # 1, ycy. 
ncither afterit isborne, isanaccefſorie rothe Mother, for tre in/pici- * 
while it is Inthe mothers wombe, it is part of the wombe, endo. 
and after it is ſevered from her wombe, it is a man or wo- 

man like principall as her ſelfe is : But that which 1s an ac- 
ceſlory to another,multbe of anther natnrethan the prin- 

cipall is; ſo In naturall 1 ving creatures, haire, hoofes, 
hornes, and finnes, andſuch otherlikecxcrements, are ac- 
ceſlorics to thecreature whoſethey are, for that they are of 

a farre different nature from theþodies, out of which they 
come : andſoin other naturall things not living, as the 

Earth it ſclfe is, the Trees,Graſſe,and fruit,that ſpring out 

of the ſame, are acceflories thereto, Further,in civile mat- 
ters, expences and cxecutiens are accefſoriesto the cauſes 
outof which they riſe : andin Marriages. Dowries, and 
'Joyntures,are accounted accefloricstothem,forthatwith- T.dotisff. de 
out Mariage, ncither Joynture nor Dowrie can ſtand, jure dotium. 
Liſuric is ſaid tobe an accefforie to the principall , notin 
reſpe thatthe proper ſubjeR of either of them is —_y 
Ee an 
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andfo there is one ſabſtance and nature efthemboth,but in 
regard of the dependencic the one barh tothe other; for l.e 
that will make challenge to [ [fury, muſi firſt prove there 
ts a principall. But for the better clearing of thee matters of 
acceſlory and principall, wee, muſt know that in bodies 
whoſe ſubſtance 1sall one. There are ſome parts like, which 
the Philoſophers call parter fmilayes; ſcme cther unlike, 
being hkewiſe calledof them partes difſimulares, which in 
no ſort are acceſories oneto another, but make one con- 
tinued body of both, which the Law cals 51 «une : Similar 
parts are ſuch, as have one ſubliance, forme, and figure, 
as the trunke or body of atree is all one in inward efler.ce, 
and outward ſhape : Diſſimilar parts arc thoſe,w hich have 
one inward nature with the other, bat are divers inout- 
ward ſhew, as the boughes and roots of the T ecare di- 
vers between themſclves,anddifterent from the body, and: 
yet all agree in one ſubſtance, and have albthe general name 
of Wood, whereby they are diſcharged from being acceſ-- 
farics the one to tac other, and yet they axe not under one 
capacitic or ſervice, or ane comprehenſion of Law,becauſe 
they are unlike one to the other; and of unlike things, there 
is unlike reaſon, and unlike conſequence. 

Now upon theſe groundsto exempt Timber trees whol- 
ly from the.ſervice of him, .that is Lord aſwell. of the tall. 
woods,as of the low-ſhrubs, is very hard, for though him-. 
ſelfe dwels not in houſes that are made with mans band, 
norhath any need oftall Treesto repaire his Tabervacle, 
or prop up his dwelling : yet fince he hath left ſuch be- 
hinde him, as have charge of his flocke, and feed tliem in 
wordand worke untill he come, and they dwell in carthly 
habitations, as other men doe, and thelr cdifices and bnjl- 
dings have need of repairc, in like ſort as other mortall 
mens houſes have, being allin ke manner ſubject to rot- 
rennefle and corruption great reaſonit had beene to have 
allowedhim ſome propertion- of theſe great woods, to> 
wards his ſervants neceſſary ufes, during.thetime of their 
ſervice berc; andifnotinthcvery tenth itfſelfe, yetinthe 
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xXx, xl. or |, part of the ſame , that God thereby might 
have beene as wellacknowledged to be the Lord of the 
great Uakes of the Forreſt, and that by him they have 
their length, breadth, and thickneſle, as he is accepted 
and repu:cdto be Lord of the ſmall brambles and bufhes of 
the field : for as now thecaſe ſtandeth, God may eyther 
ſeeme to have forgot himſelf, that he hathnot made timber 
trees tytheable,as he hath done other ſmaller woods,ceſpe- 
cially having ſuch occaſion touſe them, both in the Chan- 
ccls of Churches that are.dedicatcd to his uſes, andalſo in 
the buildings and repairings of his Miniſters honfes, who 
ſupply his roome inth-Ir tcverall Congregations, untill he 
returne to Judgement ; or that may well be objected 
apainlt us, inallowing ſuch things for Tythes as py cate, 
and difallowing the reſt, as was by that ancient Father of 
the Church Tertulliar , objeed.. againſt the Senate of 
Rome. who being intreated by the Emperour Tyberius 
( for the ſtrange wonders. and myracles he heard tobee 
wrought by our Saviour Jeſus Chriſt ) that he might be 
entertained amongthe number of their Gods,refuſcd ſo ta 
doc, for that they heard that our Saviour was a Jealous 

God, anddid inno fort admit the ſociety tand fellowſhi 
of other Gods ; which this graye Father hearing, (althoug 
many yeares after ) ſaid merrily , although wiſely ; That 
Godſhouldbe God, if Man would let him. » 

And thus far of thoſe cauſes whichare heldtobee abſo- 
lutely of the Eccleſiaſticall cognizance, and yer notwith- 
ſtanding are eclipſed by interpofition of ſundry contrary 


matters, Et 
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CHAP. VII, 
-- SECT: I. 
1» what caſes Diffamatorie words belong to the Eccleſias 
=: fical {, and what to'the common Law, 


Ow as concerning thoſe things which have 
<2 beene accounted but ina certaine meaſarc of 
EY A@&9 rice Ecclefiaſticall cognizance,and yetnotwith- 
<2 ltanding have anciently,ina manner,been tried 
wholly at the Ecclefiaſticall Courts, ſuch as are 
' matters of Diffamation, and matters of Baftardic, both 
which now a dayesare much challengedby the Temporall 
Courts, to be of their cognifance, But here firſt of Diffa- 
"mation, then of Baſtardic, | 
Bartoll-turpis _ To diffamethereforcis,as Barro! faith,toutterreproch- 
#.delegat. 3, fullſpecches of another , with an intent to raiſcup an ill 
| fameofhim ; and therefore himſclfe expreſſeth the aRt ie 
' clfe ta theſe words, Diffamare, eſt in malafama ponere. 
'* Albeit Diffamations properly conſiſt in words, yet may 
they alſo be doneby writing ,asby Diffamatory Libels,and 
 alſoby deeds, asby ſignesand geſtures of reproach ; for 
theſe nolefle ſhew the malicions minde of the Diffamer, 
than words doe. 
Linwoedc.au- Diffamatory words are uttered cither in ſome ſcoſfing 
thoritare verb, of jeſting manner,ſoas facete and merry menuſe todoe,to 
quacunque de rrake the company merry wherein they arc ; or they are 
—__ TE _ ſpoken by ſome that have ſome weakneſlc, or diſtempera- 
jentern tureinthcir brain, cither by drink,phrenſic,or etherlight- 
neſſe,or by any raſhneſle in their tongue : or they are pous 
red out npon ſome rancor and malice, by ſome that envie 
another, withintcnt to diffame him, and ſpread abroad a 
matter of diſgrace upon him, 
Aria Ethic, Ifthey beipokenina jelling manner, to makethe eom- 
cep.antepe- pany nerry, if it bee ina fine ſort delivered, it 1s by che 
7ult. Grecks called forpannnte, and isby Ariſtoric held to bea 
vertue 
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vertue, although by St. Paw! itis condemned as a vice ; Ephe/+ 4. 5. 
but if it be in a homely and baſe ſort delivered, ten 1s1t 
accounted to bee a kinde of rudeneſſe or ruſticitle ; but Extrede pre- 
whether way ſocver they be uttered, theres, for the molt ſumpr.c-1. 
art,no advantage taken againſt them, unlefle thereby there 
follow any diſcredit to the party, upon whom {ſuch jclts 
are broken, for thenare they not without blame, Nox, Hadl. 4 quill 
enim Indus eff in vitio,neither can that bee calleda jeſt or,,, 1, = x 
ſport, whereby a mans good name is hurt, or any crime im- dus. 
poſed upen Fim. 
Thcelike may be ſaid of thoſe which ſpeak hardly of any 
by the lubricity of their tongue,or weaknefle of their brain, 
who for that they arcnot thought to ſpeak ſuch words malt», 1, ,,, ,,_ 
cieuſly, paſſe for the moſt part unpuniſhed, L«ubricam enin jcjz1ticy j1e 
lingua non facile ad penam trahenaum eſt,nothough a man »«0/;, 
inthis caſe ſpeak ilf of the Prince himſelfe : And the Civile 
Law is ſofatre from taking hold of ſuch words in theſe ca- 
ſes, thatthe Emperour himfelfc hath ſaid of them thus : S; 
ides levitate proceſſerit, contemnendum eff ; ft ex inſania, C.Si quis In 
miſeratione digniſſimum eſt, - | peratori male- 
Bur ifthecauſe of ſuch words be rankor or malice, then '«**: 
are they altogether to be puniſhed, for that there can be no 
juſt excuſe made for them, | 
Such diffamatory words as proceed of malice, imply ey- z,ic.cap. 5: 
ther matters of crime, or matters of defeR, culpa de injus 
Suchas imply matters of Crime, either are ſuch crimes 77s: 
whichit is expedient for the Common=wealth toknow, as _ 
Treaſon, Felonie, Murther, Inceſt, Adultery,and ſuch like,to *” ood pro- 
the end they may receive due puniſhment, whereby God by _—_ « oy 
may be pleaſed, and the Common. wealth ſatisfied : Or verdmeliri. 
they arc {uch crimes or faults, which it isnot expedient for e/*. : 
the Common- wealth to be acquainted with ;as where one Boic.ubi (upr 
calleth one prodigall, or (pend-thrift : For albeitit be ex- PE. 
pedicnt forthe Common-wealth, that no man miſ-ſpend 
his eſtate, forthat the Common-wealth hath as it werean 
intereſt in every private Subjects ſtate, yer this is rather 
hisowne hurt, than any other mans, and thatwhich hee 
Ee 3 ſpends 


214 A view of the (vile 
ſpends away unthriftily, commonly turnes toanother bet- 
ter ſubje&sgaine, whereby the Common-wealth js re- 
lieved in one, that it loſt 1n another ; and for the moſt 
partthere is no great corruption of manners inthe example 
thereof. - 

A great While it was before the Lawes of this Land 
tooke knowledge of Diffamations, as counting them 
things belonging tothe Spirituall Law, ſo they were duly 
proſecuted, as may appeare by certainc Judgements and 

TermizHey. Coniultations which have ifſucd out thereon : but now let 
7-fol.22.Ke- menproſecute them never ſo duly, yet Prohibitions goe 
£fe-P38:49* gutonthemducly, and ſandry others are drawne to the 
common Law Courts by ation ofthe caſe ; wherein they 
have ſo infranchiſed themſelves, as that they take apon 
them toconfine the Ecclefiaſticall Law how farre it ſhall 
goe therein, W hich limitations notwichſtanding, as farre 
- asI canconcelve, are but diftin&ions without differences, 
andſo arein very deed but bare Synonomies, that is,diver(c 
names cxpreſling one thing : for all the words in the faid 
limitation, inferre no more than this, that Ecclefiaſticall 
men are not to deale in matters of Diffamation , but 
where the matter of Diffamation 1s onely Eccleſiafti- 
call; and yet I reverence the Authour thereof asa great 
man, and of like excellencic in this Law , as Papinian 
was inthe Other Law, andthis I thinke' to bee commen- 
dation cnough, for never any Lawyer in former age 
had morecommendation, or culogic of wit than himſclte 


Cad L.Tulian 
repetundarum, 
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ads | 

In the firſt of theſe caſes, ifa man proceed by ordinary 
courſe of Law, either for the puniſhment of the ſinne, as 
by preſentingthe offender to the Ordinary , or indicting 
himbefore the Temporall Judg,orby admoniſhing him by 
any charitable denunciation, with purpoſe to amend him, 
f.de aqua pla- and torecall him from ſuch offenfive wayes as hee is char- 
ercends.4.1,53 gd to walke in, Or doany thing in Judgment for the de- 
denidme, Funceofhisowne cauſe, as in objeQing ſomething againſt 
the partichimſclte, or his witneſles, cther for the cleva. 

£17 

-'S 


O_o 


and Ecclefiafticall Lew, 215 
ting, or diſcrediting of the truth of the cauſe, or the telli- 1, Procolus 
mony of the witneſſes ; there can be no advantage taken a- ! AP) in 
gainit him for he cannot be ſaid to defame,which uſeth the J Y og 
liberty the Law gives him: albeit in thiscaſe ſome adviſc /- cout Hy 
that a man ſhall ob;eR none of theſe matters againſt ano- 73.1 j:&um S. 
therin judgement, but when his cauſe neceflarily requires 767 videtur.. 
ſuch thingsto be ſpoken of for thedefencethereof;andrhat 
the party that objecteth then doth proteſt hee doth it not 
with a-calumnious minde; but that the ' defence of his 
cauſe wo aries Wong not j w9-2pe ——_ 

Butif any man doe any of theſe things malitioufly, with , 
purpoſe _ toutter bis owne contend tomacke, than hee ing 
that hee would benefit the Common wealth thereby, then c.defamoſeli- 
is he puniſhable: for although it be behoofefull- for the bel.l.1, 
Common wealth that bad mens faults ſhould be manifcſt-/ wg _ 
cd, thatſo wickedneſſe may bee puniſhed, yet isit not fit ens ay _ 
they ſhould beuttercd inreproachand choller. 4 

Of the ſecond ſort, although there be ſome that contain 
petty crimes, yetare they many times {0 frivolous, asthat 
they yceld no ation : for frivolous and ſmall things the 
Law regardeth not. 

For ſuch Diffamations as ariſe upon defeats, if the de- 
feRtsbe ſuch that the contagion thereof isto be feared, nn-- 
lefſe the people be forwarned of the danger that may enſus 
thereon,as in caſes of Leproſie,the Plagne;the French Pox, 
and o:her like infeious diſcaſes,.and that it bee revealed 
with afincere minde, rather to cauſe mento refrainetheir 
company for feare of the infe&ion, than ofany malicious 
humorsagainſt the party, thereby to reproach him, itis no 
Ditfamation. Burt if it be utteredin any ſpleene or choller 
againſt the party defeRive, then isit attionable ; for it is 
anuncivile paittolay openanother mans defects; but if 
the defects bee ſuchasit nothing avaticththe Common- , 
wealch they ſtould be knewne ; aswhere a man obzeReth be yp _— 
againſt another any imperfection of his minde, or- defor- par. 2.1ib. 10: 
mitie of his body which he had from his cradle, or hath 
happened to him by any accident without any _— of 
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his, and cannot be caſfily remedicd ; or reproacheth him 
withany thing in his ſtate or condition, wherewith hee 
isnot juſtly tobecharged, neither is there any juſt cauſe 
offered the diffamer why he ſhould uſe ſuch difgracefull 
ſpeechesagainſt the other, then is it altogether puniſhable: 
For that ſuch things tend oncly to contumely and deſpite, 
whichthe ] aw ſeckethby all meancs to repreſle, for that 
thereby clarity betweene man and man ts violated, and 
the peace of the Common-wealth is many times broken 
and diſtur b Tc d. | | 
The proceeding in theſe cauſesinthe Civile Law was of 
two ſorts: for it was cither ad publicam vinditam, or cle, 
ad privatum intereſſe, asthe partic injuried made his choice 
thereof, | 
j.adL-Corre- Ad publicam vinditaw,was When the party Diffamed, 
jp : #1:97- ſoughttohavethe Diffamerrecanthis words, or tounder- 
St.  goc ſomeopenandinfamous puniſhment for his raſh and 
malicious ſpeeches, whereby it might be publikely knowne 
abroad that hedidthe other wrong, 
f .deverboruam But Ad privatum intereſſe, was whenhe {ought not the 
obligarion 1, recalling of the ſlanderous ſpecches which were given 
{ipulazionum qutagainſt him, but c'teemed hiscreditat ſome great rate 
S. plane. (as that he would not fora thouſand pounds ; or more or 
{f. de re judi- oy ts 
*: L k auis lefle quantitie, according as the worth and calling of the 
.L, fu q Cnc q 
61 alto, perſon is, have had ſuch ſpeeches gone out of him.) and (0 
ſcekes to have his credit falved by recompence in money, 
astne Judge or Jurie,upon proofe of his worth and place, 
ſhall elteemeir,and taxeit, In theſe ations, hee that ſucd 
ad publicam vindiftam, and had followed (o farre, as thay 
he hadbrought it toa Recantation or a publike diſgrace, 
couldnot hayerecompence of his credit by money, fave 
onely in caſe of commutation : neitherhe that had got his 
credit valued by money, could have a pnblique diſgrace 
alſo inflicted for his ſatisfaion , but what way hee had 
choſen, with that he mult have reſted contentcd, for thar 
irefull mens wrathsotherwiſe weuldnever bave beene fa- 
isficd, & rheproſecurion of theſe ations otherwife would 
be confounded, Theſe 
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Theſe two kines of proceedings the Princes and Sages 
of former 3ges ſeeme to have ſorted tothe two kindes of 
uril{i&ion that are amor.gſt us, the one Spirituall, the 0. 
ther Tempurall: andtherctorethe Law of the Lana :t ſfelfe 
faith, in acauſe of Diftzination, when money 1s not de- 
manded, bat aching done for puniſhment of anne, which 1s 
ail one, as whenthe Civilians ſay, when itis done adpurt;- 
cam vindifiawm, it ſhailbetried in the Spirituall Courts : 
whereupon by argument of contrary ſenſe it tolioweth, 
that where che puniſhment of ſinne is not required, but a- 
mends in money is demanded, there itis totc tried inthe 
Temperall Court, fer the Law would that every man 
ſhould have his remedie agrecable to reaſon in what fort 
him beſt liketh. Andtheretore be the fault wiat it may be, 
that the words of the Difamation do ſfound-unto, as long 
asit ſtands but in words. andthe party doth not take upun 
him to juſtifie the matter that is compriſed under choſe 
words, and doth ſeek but for the puniſhment ot whe ſlande- 
rous words onely, ſo long it is to betricd at the Spi;itoall 
Iaw; forthe Law ſpeaketh in generall cafes of Liffa- 
mation, where puniſhment of (inne onely is required : {g 
that where a maniscalled Traitor, Felon, or Murtherer, 
9r any other crime belonging unto the Common Law, be- 
Ing every one of them words of great diffamation, ſo the 
partie therein ſeeke puniſhment onely, andnot his private 
intcreſt, therethe Spirituall Law is to holga plea thereof, 
For wheretheLaw doth not diſtinguiſh, there neyrher 
ought we to diſtinguiſh : but the Law hath ſaid it. gene- 
rall, that cauſes of Diffamation, whoſe proſecutions chus 
qualified, doebelong unto the triall of the Spirituall Lay : 
and thereforcevyen thoſe caſes before remembred where 
the party followeth tis kinde of proſecutions, ought by 
that Law tobclong unto the Spirituall Court, as on the 
contrary (ide, Spirituall cauſes of Diffamation beirg-pro= 
poundedto a petuniary endoughtto be ordered ina Tem= 
porall Court. 8 


But where any man takes vpan Ke to juſtifiethe _ 
| Ft at 
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that he bath objeQed, there either Court is to hold plea of 
the crime that praperly belongeth to that Court, for that 
now words are no longer in queltion, but matter is in try- 
alt, whether the party diffained hath indecd committed 
that offence that he is charged withallor no ; which can be 
tryed inno other Court, than in t..at to which it doth pro- 
perly appertaine, And that this was the conrle arctently 
heldin matters of Diffamation betwee:: the Eccleiaſticall 
and Common Lew, it is mantfe{t by che Statute of 2, Ed. 
wardrhe 3. chapter 11. where although the Statute taxeth 
the perverſe dealing of fuch, who when they had been in- 
diced beforethe Sheriffs in their Returne, and after de. 
livered by Inqueſt before the Juitice of the Aſſiſe, did 
ſue the indictors in the Spirituall Cuurt , ſurmiſng 
againſt them that they had arffamed them , and there. 
fore in that caſe forbad the like ſuits ; for that jultice there. 
by was hindered, and many people were feared to indi 
Offenders: yerthat 5tatute plainly theweth that in all other 
caſes of Diffamation rifing out of Temporall crimes beſide 
this, the Ecclefiaſticall Law had the cognifance : and thar 
this was forbidden, it was not for that words of this na- 
tare, could not be cenſured at the Ecclefiaſticall Law, 
when puniſhment offin onely is.required ,, but for thatit 
was not fit rhat thoſe things, which had becne once orde- 
red in one Court, ſhould be called againe to examination 
in another: and therefore the generall procceding in mat- 
ters of Diffaination, Is not there prohibited, but the parti- 
cular crofſing of matters after Judgement is there repre- 
hended, | | 
So thar the diſtiyRion whereof I formerly ſpake , 
which takethuponit to determine when a caſe of Piffa- 
mation 1s of the Temporal cogniſance,and when of the Ec- 
clefiaſticall,cannot here take place : for thatit js contrary to 
the former Statute or Decree that divided theſe cafes into 
Temporallor Eccleſiaſticall cognifance. by the varietic of 
the proſecutionthereof, and that it is contrary tothe anci- 
ent practiſe thathath confirmed this proſecution in oe 
4 SOMt, 
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Court, but eſpecially inthe Eccichzſticall Court, which 

harh ſill holden the triall of (uch Diffarations, wherein 
lin bath been onely ſought to be puniſhed, untiil now of 
late, that wen have ſept over the Lankcs of their autho- 
rity, andconfounced cither Juriſgi&tion with the promiſ- 
cuous a&s one ofanather ; when as the Statute it (elſe is 

plaine,chat tiie Authcrs of this Statute or Decree, whethet= 
ſoever you call it, which ſct theſe bounds to either Law, in 

proceeding upon matters of Diffamation, reſpetednot ſo 

much the quality of the crime, upon which the Diffama- 

tion grew, as the manner of proceeding therein,ayming in 

the one at publike vendict, which is to be ſought out of the 

Ecclefiaſticall Lay , and inthe other atprivate intereſt , 

which is tobe had our of the Temporall Law. 

Neittzer isan Action of Diffamacion, a matter of ſo light 
elteeme or quality, ( a mans fame or good namebeing in 
equall ballarice with hislife) as that it ſhould be drayyne a- 
way tobe attendant on any other actionthat is of ſmaller 
weight ar importance thanit ſelfe is: forthis is one of 
thoſe Attions whuch for theſpeciall prehenunence theres 
of,are called Atttones prejudiciates, that is, ſuch that draw 
ſinaller cauſes unto them, but themſelves are drawne of 
noneother, butſuch as are like principall, or greater than 
themſelves are. So thatunleſſethe manner of proceeding 
bring theſe cauſes under the compaſſe of the Common 
Law, n ſuchſortas I have before ſhewed, the coupling of 
theca with anether matter ofthe ſame Law, will hardly 
bring them under thetriallthereof : for that there be feuy 
a7:ons greater than it ſelfe 1s, ſo thatif the crime be Eccle- 
fiaſticall, howſoeverit toucheth atemporall cauſe, the try- 
all ſhaii be ſtill at the Eccleſiaſticall Law. Andthe ſame that 
I fay of Diffamations riſing out ef Eccleſiaſticall crimes, I 
hold a ſ>cobetruc in Diffamationsſpringing out of Tem- 
pcrallcrimes, wherepuniſhmentis required oe the offence 
cvurmitted and amends in money isnotdemanded, unleſſe 
hat'pily that grow of penance injayned, whichthe offender 
W1ll cedeemeby giving money tothe Tudge,ortotheparty 

Ff 2 grieved, 
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grieved, And this T cake tobe a farre better limitation fur 
£icber Law, having the ground of the Civile Law, andafia- 
tute ofthe Coinmon Law, and Common reaſon it ſ{clfe for 
ir,than the ctl:er deviic is, which ſo diſtingutſherh tis bu= 
fineſſe, as {tiil i: waxes 1t reit in the mouth: of the Judge, 
which cauſe of Diffamation 1s meere ſpiritual , and which 
not,which were not tobe done ifthere were cleere deal- 
ing inthe matter : for Lawes are ſo tobec made, as that as 
little as may be,bc left tothe diſcretion of the Judge, but all 
be expreſſed as farreas the nature of the cauſe will give 
leave: which albeit it be hard to doe, for the variety of the 
caſes that every day happen, never thcught on bcfore, yer 
That is to be labourcdlo farre as may be ; for this libertv of 
leaving nuany things to the Judges diſcretion, is tan 
times great occaſion of confuſion in Judicature, ſayirg 
ſometiines this, and ſometimesthat, as his private humeur 
ſhall lead him : andrhereforca plaine diſtinction betweene 
both the Lawes were beit, that every man may ſce , arid 
ſay, what 1s proper to either of them. 


SECT; 2. 
That the ſuit of Baſtaray, as well inthe preincipali as inthe 
 excident belangsunts the Ecclefrafticall Law. 


Nd thus farre as concerning matters of Diffamati- 
on. Now followeth that I ipeake of matters of Ba- 
Rardie. 
Baſtardy is an unlawfull ſtate of birth,difabled by divine 
and humane Lawes to ſucceed in inheritarice. 

Of Baſtards ſomeare begatandborne of fingle women, 


(in which rankalſo I put widowes) ſoneother of married 
women. 


Offingle women, ſome are ſuch asa man may make his 
wifeifhimſclfe be ſole and unmarried, as thoſe that are 
kept as Concubines in place of a mans wife;ſome other are 
ſuch as a mancannot make his wife, although himiclfe vee 
Cole, anc uamarried, for that either they are alracdy pre. 


cOnracto.. 
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contracted to ſome other, or that they bein ſoneetc ade- 
erce of aſfinity or conſanguinity one tothie other; that ihe 
marriage would be dainnable,andthe iſſue therofunlawful, 
Of ſuch asarc begotten of ſingle women, by ſingle men, 
whoare in caſc to marry them if they will, ſome arecalled 
by the Civile Law Filis Natarales, becaute they were be- 
cot by ſuch as they held for their wives, and yet were not 
their wives, who might be legitimate by ſundry wayes, 
as hereafter ſhall be ſhewed. 
Some other begot of ſingle women, if they were begot 
in vageluft, without any purpoſe tohold ſuch a one for a 
Concubine, butapon a deſire onely to fatisfie a mans preſent 
Int, whether they were begotten by married men or {ingle 
mes,were called Spzris, who forthe moſt part are putative 
Cinldren, and their tather is not otherwiſe knowne than 
by the mothers confefion, which ſometimes: ſath true, 
ſometimes otherwiſe. Jfaore ſaith, they were ſacalled 
becauſe they were borne out of purity, for that ſuch kinde 
of luſt js contrary to holy Matrimony, whoſe bedisunde- 
_ , and therefore the other is corrupt, and abomi- 
na le>- | | ED | OKs 
But where any was borne of a woman fingle or marrin 
ed, that proſtituted her {elfe ro every mans pleaſure, and 
made publike-profeſſion of her ſelfe to be an harlot, (tuch 
as they are whom the Law calleth S$corra) theſe were cal- 
led © Manteres, - ies / = RP 
Thole which were begotten of married women were 
called Nothi,becauſethey ſeemed to be his children whom 
the mariage doth ſhew,butare not,no otherwiſe than ſome 
feaverSare called N44, that is, baſtard. feavers, becauſe 
they imitate the tertian orquattan feayer inheat, and other 
accidents, but yet are neither tertians nor quartans,as:the 
learned Phyfitians well. know tbut theſeare counted ſots 
be bailard. if cither the husband were ſo long abſcnt from 
his wife, as by no poſſititity of Nature the chila could be 
his; orthatthe Adulterer and-Adviterefle were {o known 
to keepe company togetber,as that by juſt account of time, 
2 18 
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it could not fall out to beany other ma:;schilde bnt the A- 
dulterers himſclfe ; and yet intneſe veiy caſes witiinitis 
Realme, unleſſethe husband be all the t1;ne 5f the 1:yn.1fdJe 
bility beyond the Seas, the R ole of the Law boids ne, 
Parer # eft quem nuptie demoaſtrant, 

The moſtnuefarious and laſt kinge 0! Baſtards, aic they 
whom-the Law calcth 7»ceſtoſi,whici:t are beyubecy,cen 
Aſcendentsand Deſcendents #2 infirti mn, and oe, :ecne 
Callaterals, ſo farre as the Divine Prohibition aua clic right 
Interprecation there of doth ſtretch it ſelfe. 

The effects of theſe ſorts of Baliardies are divers. 

Firlt, irſtamneth the- bloud, for thar he that isa Baſtard 
can ncither challenge Honour nor Armes from the Father 
or Mother, for that he was begot and borne o:t of Matri- 
mony, which isthe tir(t ſtep to honour ; and therefore the 
Apoſtle calleth marriage honourable, whereupon it muſt 
follow, that the oppolite thercof is ſhame ; for, albeititbe 
noſinnRe fora Baſtardtobea baſtard,yer 18 ita defe&t in bim 
co be ſuch a one, andathing eaſily ſubject toreproach. 

_ Secondly, it repelleth him thatis a Baſtard, from allſuc- 
cceſlion, deſcending from the Father or the Mother, whe- 
theritbe in Goodsor Lands, ualeſle there be ſome other 
collaterall provilion made for the ſane : for that all ſach 
Lawes and Statutes as are made to ary of theſe purpoſes, 
were intended to the benefit of ſuch as are legitimate, and 
are next of kin by lawfull ſucceflion, and notby unlawful 
conjungion, | 

Tolegitimatc him that wasa Baſtard, when there could 
noclaiine be made unto his birth-righrtbut by grace,among 
the _—_ were {undry wayes ; firlt wherethe Father of 
the Baſtard ( they being both (ſingle perſons) married the 
weman,by whom he beg-t the child ; ſecondly, wherethe 
Fatherdid by his laſt W illand Teſtament, or by ſome pub- 
like inftrument ſubſcribed by witncfle, name him tobe his 
naturall and lawfull ſonne, or ſimply his ſonne, without the 
additionofany of theſe two words, baſe, or naturall, and 


therowithall did make him his heixe, which could nor, bes 
ue 
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Lot in ſuch caſes onely, where the father had noothernatu- 
rall and law full childe left alive, ES 58 

Thirdly, whereas the Prince by his Reſcript, orthe Se- 
nate by their Decree, did do any. one that credit as togrant 
them the favour of legitimation, whnch was. done for the 
moſt part, in ſach caſes onely, where cither the Father of 
the childe, or the childe himſelfe, offered huwſelfe tobe at- 
tendantonthe Court or Prince. | | 

Inthis Realme, none of the foreſaid legitimationstake- 
place, as farre as I can tearne, by onely rhar which done 
by Parliament, and that very rarcly ; forbeſides thole that 


King Henry the eight did inthe vanety and mutavility of 23,81c2þp.7- 


bis minde, towards hisowne iflue,  :hinketherte cannorbe 
many exainpltesſhewed : for,as forthat which is wrought 
by ſubſequent Marriaye, being athingancicntly prefie&by 
the Clergy of this Laudz tobe admuted in like tort, as it is 
uſed in otaex Lands, wherethe Ecclcfaſticall Law taketh 
place ;:16 was rejected by the Eacles and Barons with one 
voycesand anſwer was wade, that they would notchange 
the Lawesof the Realme inthat point, which tothattime 
bad becene uſed and approved. All theſe cafes of Baſtardy 
in other Lands whetherthey be ſuch, or not ſuch, are tria- 
ble by the Eccleſtaſticall Law : Buthere with us it is que- 
ſtionable,to what Law,and how farre they doc appertain, 
whether tothe Eccleſialticall or Temporall. | 
For the matter of Baſtardy, what it is, the Eclleſfiafticall 

Law,and the Temporall differnot; but there js a diverſity 
betweenthem in the profecution thereof, for the Eccleſt- 
aticall Law bringeth it tyzxo wayes in Judgement ; the 
one incidently, the other principally ; but the Common 
Law makethtwo ſorts thereof, the onegenerall, the other 
ſpeciall : Butfirit of the Ecclefiaſticall diviſion, then ofthe 
Temporall.. ER 3 

_. Baſtardyis then faid tobe incidentty prepounded, when 
it 1$laid inbarre_ of ſome other thing, that: is principally 
commenced ; as when one ſueth for an inheritance that he 
pretendeth is due untohimby his nativity, another _ 
| C 
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ſcth him therein, by objecting agatalt himbatardie, with 

purpolſeto exclude hin from his aftionia the inheritance : 

here the barreis in the incident,decault 1t-co3:25 excluiive- 

lytoche a&ion of inheritance, bur tie action fur the inhert- 

tance it{-lfewasin the principali, forthacit was begnn tn 
confideration of che inheritance , and not with intwnr to 

prove hinſelfe legitimarce; which happely hee never 

dreained of, when he tirlt entered his action for the inhe ri- 

tajice, In which caſe, he which is charged with the baltar- 

dy, may require himſclfe tobe admitted to prove him{2lfe 

legitimare before the Eccleſtaſticall Judge,and tobee pro- 

Glaxviiliþ. 7, nounced to be ſuch a one, Ad (, 71am enim Regiam non per - 
caps 13: finet agnoſcere de Baſtardia: Againlt which the Law of ths 
: Landdothnort oppalc it ſcife, but acknowledge it to be 
the right ofthe Church. And yet te avoid all ſubtill and 
ſarreptitious dealing in this behalfe, it hath ſet downe a 
wary and cautclous kinde of proceeding , by whictrthe 
ſaine ſhallbe vroughtuntothe Ordinary, and ſuch as have 
intereſt in the {uit may have notice thereof, and time to 
object in forme of Law again the proofes and witneſſes of 
him that pretends himſelfe to be Aelier, it they fothinke 
good ; and what {hall be certified herein by the O: dinary, 
as concerningtne Nativity of him that is burthened to be a 
Baſtard, (thatis, whetherhee were borne bcfore or after 
— his Parems marriage )ſhaltbe ſupplyedinthe KingsCourt, 

Glaxvil lih,74 eyther by judging tor, oragainſt the inheritance, 

_— Bur Baitardy 1s then takento bee principaily proponn- 
ded, wheneyther onefinding hiintelfe to be greeved with 
ſome maliciousſpeechof his adverſary, reproacthing him 
with Battardy, or himſclfe fearing tobe impeached in his 
goa name, orright,doth take a courſeto clecrehis nativi- 
ty, by caliing intothe Law, himerthem by whom hee 1s 
repreached , or fearcthto be impeached m tus right and 
credit, to ſcehimy to provehimielfe legitimate, and to al- 
Iedgand objeRagainitit,ifthey ought have, or can have to 

_ the contrary: whichitf citherthey doe not, or doing to the 
.urmolt what they can,can bring no good matter againfi = 

| proorHc; 


a Hen 6:6. Il, 
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proofe, but that it ſtands ſtillgood and cffectuall in Law,ro 
all intents and purpoſes whatſocver (although perhaps 
bereby hee ſhall not be able to carry the inheritance, both 
for that it appertaineth not to the Eccleſiafticall Law, to 
judgeof Lands, Tenements, or Heriditaments ; andalſo for 
that there is a preciſe forme ſet downe by Statute, how 
ſuirs ofthisnature ſhall be recovered) yer if no oppoſite 
or contradier appeare herein , andthe ſuit was onely ta- 
ken in hand againſt ſuch, as cither openly reproached him, 
or ſecretly buzzedavroad flanderous ſpecches, as concern- 
ing his legitimation : it isnot te be doubted, but by an acci- 
dent alſo it wiibe good for the inheritance it ſelfe,for where 


a manslegitimationis ſufficiently preved,theron followeth 9.Hen.6, c1 1. 


all things which naturally thereto belong. But if any man 
urgethe forme ofthe Statute, being intereſted therein,then 
muſt it neceſſarily be followed,for that otherwiſe 1t would 
be thought, all that was donebefore,ſo farreasit may con- 
cemethe inheritance, although it were but in a conſe- 
quence, were done by colluſion, This kinde of proceeding 
bathbeen much more in uſe in former times than itis now, 
and neyerany oppoſition made againſtit: butnow itgoeth 
notaltogether clecre without contradiction, as many other 
chings are offenſively taken, which notwithſtanding have 


good ground, and ſufficient warrant for them. 


And ſo farreas concerning the Eccleliaſticall proccedings 
11 this buſineſle : Now to the Temporall ſorts of them. 

Generall Baſtardie is ſocalled, becauſe it comes in incj- 
dently, and is in groſſcobjeRed againſt ſome that ſuc ina 
matter principall, to diſappoint his ſuit. This ſuit, becauſe 
itis of the Ecclefiaſticallcogniſance, it is ſentby the Kings 
writtothe Ordinary, withcertaine additions for more per- 
ſpicuity of the inquiry thereof; as that whether he that is 
charged with the Baltardie , were borne in lawfull Matri- 
mony,or out of Matrimony,or whether he were born be- 


fore his Fatherand Mother were lawfully contraQed toge- bs 2-0 rde, 


ther in Matrimony,or after. All whichthe Ordinary makes 
inquiry upon by his owne CO and paſtorall authori- 
SS tle, 


Brafon. 
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tie ; for that mattersof Baſtardy doe originally belong to 
the Eccleſiafticall Court, and not to the Temporall, and 
as hee findes the truth of the matter by due examinati- 
on te be this, or that, ſo hee pronounceth for the tame in. 
his,owne Canliſtory, and wakes certificate thereupon ta 
the Kings Court.accordingly ; andas: he pronounceth, fo 
the Tetporall Judges follow his {entence in their judg- 


- ments, either for, or againſt the Inheritance that isin que= 


Aijon. 

_ Speciall Baſtardy they fay is that, where the Matrimony 
is confeſizd, butthe priority or poſtcriority of the Nativi- 
ty of him whoſe bitth is in queſtion, is controverſed; which 
to my thinking, if I cenceivearight, is no other thing than 

the generall kaſtardy, tranſported in words, but agreeing 
in Ld matter with the other : for even theſe 
things which they pretend, make ſpeciall Baſtardie, are 
partsand members of the generall Baſtardie, and are cither 
confeſſed or niquired upon, by vertue of the Kings writ 
inthe ſame :. For firſt for the Matrimony that is here men- 
tioned, it is there agniſed both by the Plaintiffe in pleading 
of it, and the Defendant in the anſwering thereto, and 
therefore the Plaintiffes plea is thus ; Thou art a Baſtard, 
for that thou walt borne before:thy parents were lawfully 
contraftcd together in Marriage, or beferetheir Marriage 
was ſolemnized inthe face of the Charch : To which the 

Defendants reply is, Iam no Baſtard, forthat I was borne 

in law full Matrimony, or that I was borne after that my 

Fatherarnd Mother were lawfully married together: In 

both which youſee, there is a Martiage confeſlied, and the 

queſtion onely.is ef the priority or poiteriority of the nati- 
vity of him thatis charged witball., whether it happened 
before, orafter his parents marriage , which, as they hold, 
1s the other member of ſpeciall Baſtardie : and yet this. 
priority or poſteriority of nativitic, by vertue of the 
Kings writ, comes no leffe in inquiry to the Ordinarie 
in thecaſe ofthe generall Baſtardy, than they make it tobe 
trayerſavle in theſpeciall Baſtardie ; andthersforethe writ 
Ta 


tothe Ordinaty for generall Baſtardy, is. canceived inthis. 
manner ; viz. [nquiratis utrum predifnus A, pars tea, Lib Intrae: 
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genitis wel wats fuur ante CMatrimoninm contrattun 
enter talempatrem ſuum, & talem Matrem ſnam: vel 
poſt, So that either they mult confeſſe there is no ſuck 
baſtardie as they make ſhew' there is, diverſe from that 
thatistried before the Ecclefiaſticall Judge, or thabthem- 
ſelves doe confound the members that: ſhould dividethe 
{ame, and make them one or the other, as them liſt ; 
for both ſimply they cannot be; unleſſe they be diſtinguifh» 
ed with othet notes and differences, than hitherto I finde 
they are. Burt to ſay the truth, if theſe things bee well 
weighedand conſidered, ſpeciall Baltardy is nothing elſe, 
but the definition of the geuerall, and the generall againe 
is nothing but the definite: of the ſpeciall: for whoſoc- 
ver is born2 out of, or before lawfull Matrimony, hee is a 
Baſtard, and he againe is a Baſtard that isborne before, or 
out of lawfull Matrimony, ſothattheſe thingstobe a Ba- 
ftard, and tobe borne out of lawfull Matrimony are con- 
vertible one withthe other : ſo then as it were hard ta 
make adlyorce betweene theſe things thatare ſo neere in 
nature one tothe other, being convertible termes one to 
the other ; ſo hard againe it were in policy to diſ-joyne 
theſe things in triall , thatare ſoneere 1n affinitie one to 
the cther , becauſe they are the ſame in ſubſtance and 
nature as the other are, and therefore Eodem jure cenſers 
debent; Andalſo , ne continentia cauſarnns dividantar 
which isno lefle abſurdity in Law, than it is groſlencſſe in 
other learning, todeny a principle , or generall Maximeof 
the profeſſion. 

And ſo farre hitherto as concerningthe reaſons ane argn- 
ments, that may be brought again this ſpeciall Baſiardy. 
Now it reſteth that I ſhew by ancient preſidents, that buth 
theſe ſorts of Baſtardy haveappertained to the Ecclefiaſti- 
call Courts onely, and the firft preſident 1s in the incident 
the other in the principall : and the prefident is no lefſe 
ancient than Heyry the ſeconds time, as that which happe- 
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ned under A/ex4nder the third,abent the yeare of onr Lord. 


Cap. Lacor. 
ext, qui fit 
funt legitim?, 


Cop.Cauſam: 


ext, qu fits 


x 160. and the caſe is this. | 
A certain man of Norwich Diocefle called R, H,had iſſue 
?,H.who had a fon called (*H. 7. H.decealing before R.H. 
his Father, C. H, ſucceeded in bis Grandfathers inherj- 
tance, hisfaid Grandfather being dead ; but 7, H.Brother 
te the faid Grandfather, pretending that the ſaid /, H, wasa 
Battard, draweth the ſaid C, H.into the Temporall Court 
upon che Inheritance; whereupon C.H.calleth rhe ſaid 22. 
H, into the Biſhop of Norwich his Court, for the. triall of 
his nativity ; but the Biſhop long protraRting thecanſe, C, 
H. appealedtothe Pope, who dclegatedthe ſame cauſe to 
the Biſhop of Excefter, and the Abbor of Hereford, with 
order, That if the faid 22. H. ſhould net within a. moneths, 
provethat which he objeted againſt {; H. that then they: 
thouldintimatetheſame to the ſecular Judg, before whom 
the inheritance was in queſtzon, that he ſhould not fiay any 
longer uponthe queſtion of legitimation, but. proceed to 
judgment inthe cauſc of the inheritance. W hich preſident, 
though it belong before the Statute of Baſtardy, madeby 
Hemry the 6. and fono. writ went from the Temporall 
Court, for the certificate thereof : yet it ſhewes, that thy 
Temporall Fudges in thoſe dayesdid nut proceed to judg- 
mentinthe principallcauſc, before theincident weredeci- 
dcd by the Ordinaric; and that they. connted Baſtardy then 
tobe ofthe Eccleſiaſticall cogmſance ; and that it was law- 
full for him that was pretended to be a Baftard, to appeale 
from his Ordina#ic, 1F cither the Ordinary. detra&ed the 
dcterminationthercof, or were ftſpeted of partiality, 
And thus farre ofthe incident. There is another mncl> 
like prefident zo thisin the ſame Kings dayes, but that is in 
the prineipall, for that the inheritance cae not firſt in que- 
Rion,but the legitimationit ſelfe, andthe caſc is as follow 
eh. A-certain man<alled Ra/ph,kepr one Analinethe wife 
of one A#ir, by whomhe was ſuppoſed ro have begot one 


wi, Agatha, whealſobeing married, bad a ſonne called R;- 


chard ; Ralph going beyond the Sea, left Richardandhis 
- Mother: 


— — —Q-— wp 
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Mother Agaeha in poſſeſſion of all hisgoods and lands ; 
butnewes being after brought that the. ſaid Raiph was 
dead beyond the Sea, France the Brother ofthe ſaid Ra/pb, 
ſpoyledthe ſaid Richard of the polleſſion of all the goods 
and lands he had of the ſaid Ra/phhis Grandfather,for thar 
he did pretend the ſaid eL£garha his Niece, and Mother of 
the ſaid Richard was notborne of lawfull Matrimony, fo* 
that neither ſhee her ſclfe, nor her ſonne ought to ſucceed 
the Brother of the ſaid Francir, but that the inheritance 
thereof did belong. unto himſelfe ::whereupon the {aid Ri- 
chard being thus ſpoyledby Francis his greatuncie, obtai- 
ned Letters of reititution tothe Biſhop of Loxdox, the B.of 
Worcefter,and theB. of Excefer,under this form: Thatbe- 
fore they centred intothe princjpall cauſe, which wasthis,. 
W hether the ſaid 4garha were born in lawfull Matrimo- 
ny,ornot,they ſhould reſtore the ſaid Richard to his grand- 
fathers.inheritance. Butthe Biſhop of Rome, after under- 
ſtanding by the ſaid Delegates, that the plea: of inheritance 
within this Realme, did not belong unto the Church, bur 
unto the King, recall'd that part cfhisreſcripr, which con- 
cernedthe reſtitution of the ſaid Rzcbardtohis inheritance, 
and gave order tothe foreſaid Biſhops, to proceed in the 
cauſe of legitimation ; willing them to inquire, whether the 
faid Agatha were bornoftheſaid eLec/1ne in the lifetime 
of her hasband A», and when ſhee dwelt and cohabitcd: 
with him,as with her husband;. or whether the ſaid Ra/ph, 
Father of the ſaid Agatha, kept the ſaid Aveclineopenly & 
publikely,while the ſaid e4/zz yetlived;Andif they found: 
it tobe ſo,then they ſhould prononnee berthe ſaid eLgarhe: 
tobe a Baſtard, for that e-L1e/ive her Mother could notbe 
counted to bee a wife, but a whore. which defiling her 
husbands bed, preſumed to-keepe company with ano- 
ther, her husband yet being alive.: Burt if they found ir 
otherwiſe, then they ſhould pronounce her, the ſaid e4-- 
gathatobe legitimate, All which was done after the deaths 
of the ſaid Ra/phand 1zeline, as the Decretall it (elfe 
(hewes :; Neither wasthere.any authoriay. that oppoſed - 
: | | ; ſcife 
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ſalfcaraint that proceeding, but held itto be 502d and 
lawſall, though it were interm? of ſpeciall Baitardic, for 
then that which they now call ſpectall Baitirdze , was not 
borne. - Beſides hereby it appeareth, that the Ordinaries 
thendid nor onely proceedin caſes of Baſtardy incidently , 
that is, when a ſuit was before begun in the Common Law, 
upon a triall of inheritance,and that by writ from the Tem- 
porail Coarts, buteven or:gwally, and that to prepare way 
unto inheritance,or any other good that was like to accrue 
untoa man by ſucceſſion, orto avoid any inconvenience 
that might keepe him from promotion, as may appeare by 
Confli, Otho this praftiſe following. | 
craic de - Prieſts inthe beginning of the Raigne of Herry the 3, 
uxoratis g be- yet married ſecretly, and theirchildren were counted ca- 
veficiis «m70- pable of all inheritance, and other benefits that might grow 
vendis. _ unto themby iawfull marriage, fo that they were able to 
provethart their parents were lawfully married together 
by witnefles, or inſtruments : which many children did, 
cither upon hope of ſome preferment,that by ſucceſſion or 
otherwiſe was Ke tocome untothem, or to avoid ſome 
inconvenience that otherwiſe might ligt:t upon them for 
the want of that proofe, ſome their pareats yet living, 0- 
therstheir parents being dead, and the proceedingsbefore 
the Ordinary was holden good, to all intents and purpo= 
ſes, eyen inthe Common Law, for otherwiſethey would 
not have ſo frequentce it: foras yet there was made nopo- 
ſitive Law again!'t marriages of Price's, and Miniſters, but 
the Church of Rome then plotting againſtit, ( For thatby 
that they pretended the cure of Soules was neglected, and 
the ſubſtance of the Church waſted and diſſipated.) did 
by Ortho then Legate 4 Latere to Gregory the ninth or- 
der by a Conſtitution , that all ſuch Miniſters as were 
married, ſhould bee expelled from their Benefices, aud 
their Wivcs and Children ſhonld bes excluded from 
all ſuch livelihood, asthe Fathers hadgotduring the time 
of the ng , either by themſclyes, or by any middle 
perſon, and that the ſame ſhouldbecome duc untothe 
Ee * 
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Church, wherein they did reſide, andthat their children 
from that time forth ould be diſabled to injoy holy cr- 
ders, unlefle they were otherwiſe favourably diſpenſed 
withall ; which conſtitution althongh it wrought to thar 
cffeR, tobarre Prieſts for thattime of their Marriage, untill 
the light of the Goſpell burſt out, and ſhewed that that 
doarine was ctronious, y cttoall other effects, the procee- 
ding inthe caſe of Baſtardy ſtood good as a thing cue to 
be done by holy Church. Andtherfore £592»004 comming 
long after,in bis Carologuethat hee maketh of Ecclefiaſti- 
call cauſes, recitcth Legitimation for one among the reſt, 
for thatin thoſe dayes there was no diſpute or practiſe 
to the contiary, 

And thus farre as concerning thoſe things wherein the 
Eccleſiaſticall Laws are hindered by the Temporallin their 
proceedingscontrary to Law,Statute,and cuſtome ancient- 
ly obſerved, which was the third part of my generall di- 
viſion,Now it followeth that 1 ſhew wherein the Eccleſt- 
aſticall Law may berelieved, and ſo both the Lawes know: 
their owne bounds , and not one to over-bearethe other as: 
they doe atthis day, tothe great vexation of the ſubje&,. 
andthe intolerableconfuſion ofchemboth, which isthe laft. 
part of this Ircatiſc, : = 
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ES EEE ELEETE. 
PART. IV. 


CHAP. I. 


'SECT. 1. 


The meanes how to relieve the (tile Law : that they axe 
of ewo ſorts : that two things arerequired to the fir it 
mean, and that the former of theſe is the right inter < 
pretation of Lawes, and what that is, 


RERERA He meanes thereforeto relieve the poemon 
0 Bas of the Civile Law are two, The firlt is, by the 
NF reſtoring of thoſe things which have beentaken 
CAR powerfully by the Common- Law taken from 
them, andthe bringing ofthem backe againe untotheir old 
and wonted courſe : Theother is by allowing themthe 
praciſe of ſuchthingsas are grievances inthe Common- 
wealth, and fit to be reformed by ſome Court, but yet are 
by no home-Law provided for, | 

' The firſt of theſe ſtands in two things, wheresf the one 
is the right interpretation of the Lawes, Statutes and cu- 
ſomes Which arc written, and deviſed in the behalfe of the 
Ecclefiaſticall Law, Tie other conſiſteth in the correRing 
and ſupplying of ſach Lawcs and Statutes that are cyther 
ſuperfluous, or defective inthe penning, made in the be- 
halfe (as it is pretended )) of the Ecclefialticall profeſſion, 
bat yetby reaſon of theunperfe& penning thereof,are con- 
ſtrued for the moſt part agajnſt them, 

The right interpretation of the Law, Statutes, and Cu- 
ſtomes, pertaining tothe practiſe, Randeth as is pretended 
inthe Judges mouth, whonotwithſtanding hath that au- 
thority frem the Soveraignc, and that not to judge accord- 
ing as himbelt liketh, but according as the right of the 
cauſe doth require. : 

| The 


theſage Judges of our time cannot be charged, for opghr 


end Beclefcafticall-Law: Y 
--Thedupply qr reforming of thi Whidiis0verplits; of 
defective, 1$1ntheParlament; fo rorwfrtNaticing: as that 
thePrince evermore breathethlife into that Whicti is dones 
Lawes; Statutes; or Cultornes, are then beſtinterpreted 
when as the very; plaine and naturall ſenſe ofthemis ſought 
after, andno forrainc or:ſtrained'expoſition is ttiixe with 
themzfar that turneth j alice ntgllane -wood,ahd' jadp- 
ment intogall: then thatthe:Judgebe nottoo ſubtillirF his 
interpretation, but follow ſuchexpoſitionof the Lawe3,as 
men of former ages have uſed to make,if they be not plain- 
.lyabſurd, anderronious,. for ofc fhifting eek 7g 
breedethgreat variance in mens ſtates,among fuchas haye 
buſie heads , and mnch Giſcrediteth the' Law it (elfe as 
though there were nocertainty init: with which although 
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that I know,(yet i cannottell how } men'imuch comphanne 

that Lawcsare farre otherwiſe conſtrited-in thefe dayes, 

than they were in former ages : which aSitis an ordinary 

complaint in the.Iemporall Courts, ſo it is not without 

cauſe, much lamented at the Spirituall Court, where the 

interpretation uponthe three Statates of Tythes made by 

King Henrythe cight; and Edwardhisfonne, amongothet 

inconſtancies of other Lawes, hath ſuch great varictic 'of 

ſenſe and underſtanding in ſundry-points thereof, as that if 

the makers thereof were now alive, and the firſt 'cxpofj= 

cors thercof ſate.in place of judgement againe (the 'Sta- 

tutes being meaſured: by the: interpretation they now 

make of them ) would hardly acknowledge themeither 

to be the Statutes that they then made, or the other did _ 

after expound, anddeclare : for every of theſe Statutesand 

the ſenſe that was given of then, was wholly for the be- 

nefit of the Church, according to the tenor thereof, but as 

they now receiveexplication, they are not onely not be- 

neficiallto the Church, but the greateſt hinderance to 

the ſame that may be; forthe words are made to jirre with 

theſenſe, and the ſenſe with the wards, neitbefts there 

keptany right analogice in them : and therefore theReve: 
| \ Hh rend 
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| the vpening ofthe Staruites alene; albeit 
veyturs that beyet./#6 3adece, where the Starwve of Be. 
lcfialticall cauſes are tobee mterpreted ) thatrhey would 
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zocall ſuch exorbitant interpretations, as have of late gone 
2þfoadupen theſc Statutes, nnd reſtore them tothelr anc» 
car, {enſe-. 
nip ani 


| tanding.. 'No' man can- fo :«uningly 
crprenation, bur another will be as cunning as 

to {pic it out, and then thediſcredit will bee the Lawes, 
4 ſmallerrer (faith Ariſtotle) in the beginning, is a great 


ope inthe end,and be that gueth out of tbe way a lutle, the 


longer he.ppeth on,the further be 1 off from the place his voy» 
2. —\ therforethe ahi Mr into the =: of 
gainc is beſt, The old Proverb is: He that goeth plainly go- 
eth ſargly,which tway bebeſt verificdin the expoſition of 
the kaw, ifapy where<lſe ;. for commonly. men offetd no 


where mete dangeroutly: thavumder the authoritie bf the 
Law,and therefore oriefaith very well, that There are 1wo 
ſalts required iw-a Tndge ghe one of knowledge, whereby he. 
way have tkill ro judge weprightty ;.the other of conſcience, 
whereby, he may benitling to judge weeording:to that'as bis. 


ks/l aderh-bim wwrocborh which beinginthegrave judg- 
es,is.nottobe doubtcd, 'but they wittbe cably induced to 
review their 0wnezand their predeceſſors interpretations, 
andreduce ſuch cxorbitant.cxpoſitions:us have ſcaped our 
thereof unto tlie rightand naturall:-fenferbercofs which if 


perhaps they {ballbeloath todec, for becanie it makes for- 


them, orfor ſome other like partiall reſpect, then humble 


to his Judges tocxpound his Lawes, doth nor thereby ab- 


_ gicate theſame from himfelfe , bur thar hee may afſume.: 


ere 4 unto -him,. when and as often as hee pleaſcth. 
W hoſe interpretation in that ts to bee preferred before 


thers ,_ fult. for that. his interpretation is itopartiall. 
| | 2s. 


wpplication is to be made unto his:-Majeſtie, that he him-- 

(cle willbe pleaſed togivethe right fenfe of thoſe things. 

whichare in controvertic betweene both the Juriſdicti.. 
for: his. Majeſtic by communicating his authoritic - 


| 
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ahethar will not weaken bislefblide; tro make 
right(for ſoarc theſe juriſditionsa4 Mey are. re 
to his politique body ) but will afford 
and favour, that he may bave like ulg 
in forraigneor domeliicall buſinefle,as occaken fhallferve; 


thenthat his Judges interpretation maketh vy 
them betwecne whom the caulg is, but his bi 16-0854 
poſitionis a Law unto all,. from whichit iavor lawfull for 
any ſubje&t to recede,neitherss trevcrablaby avy,butby. 
himſclfe, upon a ſecond cogtation ; or him thee bath. ike 
authority as himſclfe hath: andtherefore. molt fittg be in- 
je nm nut pun ans _——— thatthe 
ONe-party VE not e agaiaſt other 10 hisQwacaule, 
ek ada hagerinn RR 08 

 - Andicethis ſuffice for the night mterpretation.af-Lawcs 
and Statutes : Now it followeth that I ſpeake ſome- 
thingeftheſupplies that may be made of the defetts that 

arcinthe ſame. | | =. 


The ſecond thing required to the firſt correfling of ſuperſts> 
fion, and ſupplying of defeFlive Statmiers. 


J- isnot tobce doubtcd, bur it wasthe full minde and in+ 
tent of the Lawmakers, which made theſe:three Statwtes 
to infeoffe the Ecclefiaſticall Courts in the inheritance of 
all thoſe cauſes that arecompriſed in thoſe Statutos, ſave 
thofethatare by ſpeciall name excmpred, and thatthey: did, 
by the ſaid Statute, as it were deliver unto them tull:apd 
quiet pofleſiion of the ſame, for even{s fundrybranches of 
the ſaid Statute do ſhew, as Thave elſcwhere made it ma+ 
nifeft : andthatthere hath growne queſtion upon many 
points thereof, and that the profeſſours:of the Faclefielky- 
cali Law have betne intcrnipted in-the: quiet poſſefſion 
thereof;commeth of the unperfeR permirg of the ſame.and 
notofany juſttitle or claime that may be'made by thepro- 
& fours of the other Lay. as” 4s but. his: 35 a thing 
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nor viicly proper to theſe three Statutes, but alſo-common: 
to all other Statutes which are writ of any Ecclefialticall: 


canſes-withinthis Land ; which notwithſtanding may. bee: 

©... . remedied, if itfveermie good unto his facred Majehy and the: 
1 -reſtdfthe wiſcdome of the land afſembled'togetherat any 
+ — time forthe making of wholſ{ome Lawes,, and the refor-. 


ming ofthe ſame,by fupply ofafew words in-ſome places, 
or periods that are defeRive, and yet keeping the truc 
meaningandſcnſe of the ſame. I... : 
 'Asforexamplcin the Statute of the: twoand thirticth of 
Henry the cightinthe S.wherefore,necre thebeginning of 
the fame Statute, the Statute ordering , that all perſons of 
this Realime;andother of the Kings Dominions ſhall truly, 
and effecually ſct out, and:pay all and;fingular-Tythes, ac- 
coftling tothelawfullcuſtomes andulages of the Pariſhes 
where they grow,and become due; becaule there isa que=- 
tion made where theſe cultomes and uſages ſhall betried, 
in the Ecclefiaſticall or Temporall Law ; if theſe or the 
like words had beene addedto the ſaine (to be proved be- 
forean Eccleſiaſticall Judge after the form of the Eccleſia- 
Ricall Law,and-not clicwhere)the whole matter had been 
clears for that point. | 

And whereas againe inthe end of the ſame Statute, there 
be ſome good words tending to the appropriating .of theſe 
matters of Fythes,and obligations, andother Eccleſiaſtical. 
dutics tothe EccleſiaſticallCourt: and that the remedy for 
them ſhall be had inthe Spirituall Courr according to the 
ordinance of the firſt part ofthat AR, and not otherwiſe :. 
yetbecaule there isno penalty to. thata&,. buſlic mencaſlily 
makea breachthereinto,for that Lawes without penalties, 
forthe moſt partare weak and of no force: if therefore this 
or the like ſupply were made (ifany.man ſue fortheſe, or 
like duties inany:other Court,than in the Kings EccleſGaſti- 
call Conrethe partiesſp ſaing,to forfcit the treble value of 
that whichhedacd for, to be recovered inthe Kings Ec- 
«cf{iaſticall Court, where it oughtto have bin commenced, 
by the wayof Libcls,or Artides,the onc halle there oP 


. = 
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beto the King,the other tothe partygrieved)many oftheſe: 
ſuits would cafily be met withall. Neither is itto thepur- 
poſe that this is matter of many,and Lay-fce that ſhould be 
in this ſort forfeited,and therfore is not regularly tobeſued: 
for in the Eccleſialticall Court ; for ſeeing the cauſe is Eccle- 
faRicall,upon which the matter of forfeiture arifeth, itmay 
be very wellallowed, Ne continentie canſarum dividantur: 
and for that ordinarily every juriſdiation thatis wronged 
may defend it ſelfe with apenalty-: beſide, we doebythe - 
like right in the Eccleſiaſticall Courts, recover expences of 
ſuits in Law.fees of Advocates,and Procors, and mony for 
redemption of ſin,ſothatit will be no ny matterto have 
this kind of ſujtallowed unto the Eccleſiaſticall Courr. 
Further, whereas thereare in the Statute of Edwardthe 
fixt, chapter x:3.-inthe beginning almoſt ofthe ſaid Statute 
twoclaufes under paine of forfeitare, one of treble value, 
for Tythescarried away before they weredivided, ſet out; 
or agrced for: The other of double value where the Tythes 
were. hurt or impairedby the party ſtopping or letting him 
that hadintereſt thereuntoto carry them away, or by with- 
drawing,or carrying them away himſelf; 8 the fame is or- 
deredby aclauſe inthe ſecond branch thereofreachingumo 
them both(for that a clauſe putin the end of two ſentences; 
ltretcheth it (clfe indifferently untothem both, if there. be 
no more reaſon it ſhould belong tothe one than the other; 
aS there isnotin this caſe,for if it were notſo.the firſt penal- 
ty had no order fct down, how it might be recovered) that 
the ſame ſhalbe recovered according to the Eings Eccleſia- 
ſticall Law: to which if there were addedthis wordſonly ] 
and not elſewhere, or otherwiſe, & they martialied in their 
righe. places, there were nothing more ſure or ſtrong, 
| Moreover, whereas in the fuſt prov.ſo of that Statute it 
1sdecreed,that none ſhall be compelled topay any manner 
of Tythes for any. Heriditaments, which by the-Lawes or 
Statntcs of the Realme, or by any Priviledge,Preſcription, 
or Compoſition Reall, are not chargeable therewithall ; 
whereby it is doubtfull im what Court the ſaid Excwpti-- 
5 "-- 2 + Os 
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on3aretobealcdped: if there were inſerted theſe words, 


or ather of like nature{ the ſaid Laws, Statures,Priviledges, 


Preſcriptions, or Compaſitians reallto be alledged,argucd, 


traverſcd, and dctermined before the Ecclcfialticall Judge 

onely according to the forme of the Ecclcſiaſticall Lawes, 

andnatciſc Jepon like forfeiture of treble damma- 
cs, a8is aforeſaid, it would make this point ſurc unto the 
=cclefiaſticall Law. 

Over and heſjdes this, whereas in the ſame Statute there 
is a diſcharge allowed tobarrcn,heath,and waſte ground,in 
ſome for not paymentaf tythes, inoether for the manner of 
payment ofthem forthe ſpace of 7.yeates,after the impro- 
ving and converting of them into arrable ground or mea- 
doyy ; it would make the matter plaine,which Lay ſhould 
have the e967 17 orgs Lomas there were added theſe 
or the like words ['So the ſame ground be proved in forme 
of rs in the Eccleſialticall Court, to be barren, heath,and 
waltc. | 

Laſtly,whereas in the faid Statute, among ather limica- 
tions of cauſes, whercinthe Ecclefialticall Judge ts notto 
dcale by vertuc ofthe {aid Statute, there is one in theſe 
words, ncerc the cnd of rhe ſaid Statute[” Ne in any matter 
whereofthe Kings Court ought afright to have juriſdici- 
en ] which limiration is ſo-vage & large, thatthereoutthere 
may be forged as many divers kindes of Prohibitions,as the 
Poets fained Yulcar ever made thunderbolts for /uprt: x, 
Andtherfore it were very well and conſonant to the good 
mcanivg of the ſaid Statute. thatthis vagencſle werereſtrai- 
nodandroducedte a mere certaiuty of matter, by theſe or 
like words. {| By any anciene Law or Statute of this Land, ] 

And fofarre as concerning the imperfeRicn of the faid 
rhree Statutes, and how they may bee ainznded and made 
reducible to. the firſt mcaning and intent of the makers 
thereof, by ſemc ſall ſupply, alteration, or change of 
wards, the ſenſe and ground-work ſtanding ever theſame, 


o_—_ rdingtethe. wildame of his Majcfiic , and bis great 
ConncellaſſemplodinParbament. 
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CHAP, I1, 
SECT, T, 


The ſecond Mane tovebeeve the Civile- Law, which iz, by 


ahowing it the praftice of ſuch things 4s are _greevances 


in the Common-wealth, and fit 10 bee reformedby ſome 


({onrt but yet are not otherwiſe provided for: and firſt 


of the greevances which concerne Parents and Chilaren,. 


. andhow they may bereleeved.. 


Lo 
7 be Ly 
of 


the Civile Law, ſo farre as itis in ule amongit ws) 
may be increaſed tothe bericfite ofthe ſubjeRt; andthe cn- 
largoment of the profeſſion, without the prejudice of tie 


non Law And that I may firſt begin withehepiety of 
MOh- 


Fathers towardstheir children,and children agamn towards 
their Parents , which is the beginning of al Com 
wealths ; for even Nature it felfc hath taught that notenly 
inthewoſtbrutiſh people that bee, but alſo ſcrledir inthe 
favageſt kindeof beaftsthatarcuponthe earth, the one to. 
chenſh thatwhich it ſclfe bath brought ont,andtheother 
to love againe that which hath brought it ourrand yer, what 
Law is hercin Eng/avd,which prevideth for the eneorthe 
other, unleffe it be the Statuteef the xliij. of Elizaberh 7 
and that is butfor peore folkes children onely ( where o- 
therwiſethey ſhould be aburthento the Pariſh)but forthe- 
Parents themſelves, oratherchildren that arc caſt off, ei- 
ther by the negligence orthe unnaturalneffe of the one to» 
ward the other,there is no proviſion at all, Yet by the Ci- 


vile Law there is a parveyance made,whereby both thefa-- . 

ther is coinpelled toacknowledge his childe, (ifthere "xii | 

any variance betweenthe hugband and the wifeupon any i liberis wet. 
bee £entib.c. de 


proves by the womans owne oonfeffion, by Winetles, by aw ace 


jealoulic or ſaſpicion of Adulterie, if the ſame carmor 


&- 


= Ow icfolloweth, that Ifhew whercin the praQtice: 
ID of the Eccleiaſticall Law (under which I cowprife 
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the a& it ſelfe, or ſome other violent prefumption)and to 
F.de ventrein- nouriſhand maintaine the ſame y but if the fault appeare 
ſpiciendo.cu- againſt her, anditbe ſo ſentenced by che Jadg,then may he 
ftodiendos 1; well refuſe the one as the other : but tor other children 
"A "t officio upon Whom there isno ſuch dowibt, the Parents way bee 
proconſulis, 1} conſtrainedto maintain; clothe, andfeedthew, and to fer 


| Fequicquanh $+ them outaportion of their goads ; fo that cither the State 


de playo, and-faculty of the Parcnts will bearcit, of the children 
havenot deſerved tothe contrary, Wherefore they ſhould 
not inthat ſort bo provided for. And as the Father in this 
fort is bound untothe Childe; ſo the Childe againe is obli- 
gedunto his Parents to provide for their ſuſtenance,ſofarre 
Pth as their ability will reach unto: for iris very unnatu- 
.rall , thatthe Parents ſhould want, ſo longasthechildren 
have meanes torcleeve them. In both which caſes, if either 
-the Parents refuſe to admit of their children,or the children 
againe refuſe to yecld comfortunte their Parents,the Judge 
may interpoſe his authority, and injoyne each to main- 
taine other according totheirability, andasto his diſcretion 
{hall ſeem meet, which if any ofthem ſhoulddeny to yacld 
unto, the Judge may, by dittrefle of their goods takemand 
ſold tothe valuc thereof, compell them to performe his 
order : and yetthat onely incaſe of Maintenance, and not 
to diſcharge debts, wherein cither ofthem ſtand boundun» 
to their creditors. 
A man here in Eng/azddying,andleaving his wife Exe- 
catrix, ſheaftcr marrying, carticth away all his ſtate un- 
to her ſecond husband, whogives and ſpends thereof, as 


him liſtech, without any regard of the children of the firſt. 


husband, (by.whem all,or inoſt of thoſe goods came )inſo- 
munch, as many times.thoſe childrer when they come te 
age, andareto goe abroad into the world, they have no- 
thing to beginthe world withall, whereby many of them 
come to beggery, and othersro more fearfull ends(for ne- 
ccflitie, asthe Proverb hathit, is a hard weapon ) neither 
isthere any meanes in this Common-wealth to relecve 
this miſctucfe, for ought I canlearne : bur by the Civile 
Law 
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Law there is very good remedy ; for by that Law, neither _ 
the woman ſurviving her husband, ncither the man ſurvi- 
ving his wife, having iſſue betweene them duringthe ma- 
trimony,havethe property of thoſe goods, which either of 
them brought one tothe other, and areleft behinde by the 
defunct ; bur the property is the childrens of the deceaſed, 
and the uſe or begeftt his or hers onely Which doth ſarviyc, 
during his or her naturall life : which conrſc if it were ta- 
kenherein Engla:d,many poore fatherlefle & motherleſſe 
Ciildren, would beinbetter ſtate than they are ; for then 
howſoever tkeir preſent cliate were hard, yet their future 
would be better, whentt.ey ſhould be ſecuredtoenjoy their 
fathers or mothersright : neither could fuch menor wo- 
men which marry,or are married withperſonsof this ſort, 
much complaine it this Law wereeſtabliſhed here, for ſo 
ſhould they have, though not a perpetnity-in another mane 
Nate, yet along and beneficiall fruition thereof, even fo 
long as the party in whom they were intercſled did live : 
but for the returnethercof unto the right owners,the Law 
is ſoſcrupulous, that if the husband or wife doeremarrie, 
it willhavehim that is to marry the widow, bound with 
good ſureties for due reſtitution of the defunds part, urito 
che children of the former marriage, 


SECT.-®; 


The greevances hich ariſe by Executors,and how t hey may 
be reileeved, 


RF N other inconvenience there is in Executors in this 
Land,Coſen german tothe former, which goeth alto- 
gether uncontrouled, whereby I ghefle there is no Law in 
this Land co correct it : and that is, thetrifling of Exccutors 
znpaying of Legacies and bequeſts,under pretence of debts 
unknowne, Which they make ſhew they muſt provide for, 
upon danger of their own indemnity ; whereby many Le- 
gaciesare never p 1d, bur ſtand,as it were, ſuſpended untill 


the day of doome, Againſithis abuſe, the Civile Law bath 


T1 wh 


C.De ſeeundis 
nuptit tot tits 
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7 1.8.2.2, @ WOT emedies : One by cxaQting bond of the Executor,that 
; f.ut Legata- he (bal pay the LegacicS without fraud or deceit,accarcirg 
= yomine tothe wil ofthe defunR;the other,that if he refule ſo to do 
ceveatur. thenthe Judge may put the patty complainant inthe poſ- 
&ffon of ther which is demanded : for it is not enough for 

Lies oT the Heirce or Executor to pretenda debttotheend that Fee 
pi = et Legem may ſtay the Legacies,which the Teſtaror bath given,in bis 
talſidiam. hand, tut he mutt make plain and maniicſt unto the Judg, 
t.dercgulisj®- rhar there is ſuch a debt owing, and that the ſuit thereupon 
ris L. van tie | eirheralrcady begun,or very like tobe beg in very ſhort 
2 168 time, without fraud or collufion, otherwiſe many of thoſe 
pretencesandtihreats may be vaine and clufory, And 1n cafe 

there beany ſuch juſt cauſe of feare in deed,orthere beany 

E. NiGfideto fuch ſuit incruthcommenced upon the fame, the Executor 
$.þ 7dufri- may ſecure himiclte by bond or {urcty frem the Legatory, 
sf þ cut plus hatin caſethe debt be evicted of him, he ſhall repay tothe 
 faſ i Executor what he hath received : w herein,althoughit may 
Ticuerit. be ſaid,it is ſafer for the Executor to fecure himſclt by kee- 
ping the Legacy ſtillin his hand,than to truſt upon ſucity or 

other caution, for that theſe proviſfions many timesare frail; 

yet lincethis kind of dealing is injurious tothe. Legatory,& 

the with-holding thereof, forthe moſt part hathno honeſt 

defence, but isgrounded upen dececit and covetouſneſle, it 
werebehoovefvll forthe common- wealth,that ſuch ill dea— 

ling wereredreſled : for ſomens Wils, which atetheirla{t 
Ordinances,(than the which:Prinees have grantednogrea- 

ter benckit to men,thanthatin-thetr life time they ray dil- 

| poſe how their goods ſhall be beſtowed after their death) 

$5 9z4 05ſ= ſhall have that end that the Teftators themſelves intended: 

ſa coufa t - which if they had known in their life time, their Executors 
procuna 1a1Y' ,. would not-haye performed, they would never have put 

# de here-- cmin traſt asthey did. Beſides, hereby the names of Exc- 
4b. infli-  cators which now arecharged with manifold imputztions, 
ruexd l.pater- by the ill deatingof ſome, fhall by this nixeanes be unburde- 
fanilias. 5-1+ ned & reſtoredunto their former: credit, which was,to dif- 
charge thetruſt that by the defuntwasrepoſeduponthem: 

forthe Will of thedefundt cannot bee defrauded withoue 
great{in-. An. 


Rr es 
— — 
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Another miſchicfe there is in Executors and Adminiſtra- 
tors,not only nncontroulable by the Lawof this Land, but 
rather allowed & Jultiticd by it; andthatis,whenthey have 
ence got the authority intotheir hands, and priced all at the 
loweſtrate they will ſcllaway atl at the higheſt = they 
can,8& anſwer the pooreChildren,& Legatories,for whoſe 
good they were appointed Exccutors , atthe value in tho 
Inventary onely , contrary toallrightand reaſon - far by "> WR WO 
the Law, an Executor1s to ſell nothing of thoſe things qui ſub rutels 
which are left unto the Children, or Legatorics , but ſuch/unr fine de- 
things enely, which by was 1H cannot be kept, or which 57210707 elic- 
being kept, will be chargeable tothe inheritance: or other- HOP "enact 
wiſc the Tcitator were ſoindebted,that his ſtate muſt needs = Y *ngey 
be ſold, for the ſatisfying of the Creditors: orlaſtly,that he iz rubrics. 
himſelfe ordered by his Will ſomething ſhould bee ſold. 

Bur for ſuchthings as may be kept,and by keeping will not 
be the worſe,be ought preciſely to preſerve them, ſpecially 
wherethe Teſtator bath bequeathed any thing in kind, And 
ifhe ſell ought of choſe things which he ought not toſel,ke 
may not ſel it but by the decree of the Judg.interpoſed ups 
on the fame, & upon juſt cauſe proved betore him:wherma 
if it appeare aftcr,the Iudg wasSabuſed, by any falſe allega- 
tion and corrupt teſtimony, the ſale is void, andthe Minor, 
when he comesto his full age,or within 5, yeres afrer,may 
reverſe or recover that which is thns fold by colluſion, out 
ofthe hands ofhim, to whom it was ſold, as being done a= 
oainſt the authority of the Law. Andrhat it may be better 
underſtood, how preciſe the Law is in this point,and what 
things it alloweth may be ſold without the decrce of the 
Iuds,and what not,Lwill ſet downthe wordsofthe Law ic 
ſclfc,ſpeaking of Tutorsand Governors of Puples; whoſe 
place Executors & Adtuiniſtratorsdo ſupply ,ſofar forth as 


they have thetuition & governance of Minors, during their 


under-age, faithfully traflated, Andit is alaw of Coxſtanrine "RALEO=Y 
the great, reproving a formerlaw of SeverartheEmperor, —_ , _ 
which give leave to Tutors and Curators to {cll away all ,ctcurq; bo 


the gold filyer, precious ſtone ,apparell,& other rich move- lex que, 
Ij 2 adles, 
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ables the Teſtator had, andtobring the ſame into money, 
which turned greatly tothe hinderance of many Orphans: 
whereupon Conſtantine, after he had firlt ordercd.that no« 
thing ſhould be ſold of the pearle, precious ſlone,naperic, 
umtenſ(els of the houſe & other neceſſary ſtuffe & ornaments 
of the ſame,ſaiththus. Neither ſhall it be lawtall for them, 
(meaning the Tutors or Curators )to ſellthe houſe wherem 
the Father dicd, andthe childe grew up, wherein it is wos 
enough tothe childe not to ſee his anceiiors images not 
faſtened up,or elſe pulld down. Therfore let the hcuſe, and 
all other his moveable goods ſiill remainein the Patrimony 
of the childe, neithcrlct any edifices or buildings, which 
came in good reparatio with the inheritance, rnine ordecay 
by collu.ion of the Tutor : but rather ofthe Father, or ke 
whoſoever the minor was heir untoglettanry buildingin de- 
cay, [et the Tutor both. by the Teſtimony of the worke it 
felfe,and the faith of many becompclied ro repaire it: for ſo 
the yearely rent will bring 1a more prefit tothe Minor,than 
the -price of the things being decenfully ſold under-foor, 
will doe the Minor any good. Neither doth this Law onely 

make proviſionagaialt Tutors, butalſo againſt immodeſt & 


 intemperate women, Which many times gage unto their 


new marciedhusbands,not only their owne ſtate, buteven 
the {tate andlives of their children. Further, it croflcth the 
courſe of puttingthe childrens money to uſury ( notwith- 
ſtanding anciently t was thought, therein conliited allthe 
ſtrength ofthe Patrimony) for.chat courſe is ſcldome long, 
{carcely continuall and itable, and that thereby many times 
the money being loſt, the childrens ſtate comes tonothing ; 
and therefore his concluſion 1s, The Tutor ſhould ſcllno- 
thing,withont theorderofthe Iudge, favingthe Teſtaters 
oyer-worneapparcll, orthoſe things, whuch by kecping 
could. not be kept from corruption, and ſuchcattellas were 
ſuperfluous, W:hereby it appeareth, how carefull that age 
was, not to give way to Exccutotsby falc of the Teitators 

oods,to make gaine of the Orphans; neither is this age 
bettor thanthat ; bat that which was fearedthen, may bee 
Provis. - 


provided fornow, by like authority as was then. — 
| Inthis Landa man dying, [caving Legacies to his-chil- 
dren, and his wife Executrix,or dying intcſtate,and ſhe ta- 


king adminitration,and in her {ccond marriage bringing all 


ber tirft husbands ſtare,and her childrens portions unto her 
ſecond husband,andthen dying, there 15no remedy againſt 
the ſecond husband,to recover the ſaid Legacies or portions 
dac unto the children out of his hands, becauſe he is ncitber: 
Fxecutor nor Adminiſtrator, and that.he came not to thoſe 
good: by wrong, but by the delivery of the Executrix,with 
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whom he married : but yetby the Civile Law there is,and L. fic mefj.de 


that by this claime,thatche ſaid goods came unto his hands, 
& that itis noreaſon,any ſhould be inade rich by. my goods 
321in{t my wil: for Legataries have no ation againſt any,as 
A/miriſtrators in their own wrong,or hinderers of the per= 
F. r:nance of the lalt Will of the deceaſed, but Executers 
onely, andthey then alone, whenthe party having it, holds 
it by.wrcnz, and not by lawfull delivery, whichia this caſe 
15 otierwile, 

By the Law of this Land,there is no proviſion to preſerve 
theſtate of a prodigall perſon from ſpoile, which neither 
hath regard of :1me,nor end of ſpending,unleſſe the Father 
provide for this mifſchiefe 1nbig Will, or by ſome other 
202d order in his life, but he is ſuffered ro waſte and ſpend 
bis goodSuntill there be nothing left (as thongh the Prince 
and Comon-wecalth had nointereſt in ſuch a ſubje; toſee 
tee did not waſte his ſtate, andabuſc his goods ) whereby 


Tebus creaitis 
ſt cerumpeta-» 


vr, 


many great houſes are overthrowne, and many children 


whom the Fathers carefully provided for,neverleavingra- 
king and ſcraping all their like time, that their children af- 
terthem mightlive ingreat plentic and abundance,come to 
great ſhame and beggery,But the Civile Law hathremedy 
for it: for the Law counting ſuch a-man that -is in thisſore 
impotent in his deeds, howſoever hebe otherwiſe ſen{blg 
in his words, tobe Falfe mad, andto be ayoung manin his 


manners, how old{oever otherwiſe he be in his yeares ſctse 


ff. de curdtoribe 


ioſo, et aliis 
xtTa mingTres - 


2.Curator over them for the preſerving and well orderivg dends. . 


IJ. 3. 
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of their ſtate, no otherwiſe than if they were children, or 
mad men indeed, who ſolong have power over them,and 
their goods, untill they cometo ſanc manners, to which if 
they oncereturnc, the Curators office ceaſcth, 

The like they do to a widow or ſole woman which liveth 
riotoufly,having neither regard of her fame, nor of herſtate, 

TI finde an oldpradtiſe anciently uſed in the FE cclefiaſti- 
call Courts, for reſtraining Executors or Adminiſtrators for 
dealing covenouſly in an Exccutorſhip er Adminiſtrator- 
ſhip,when there are more Exccutors named in a Will,than 
onc, Or more Adminiſtrators deputed by the Ordinary in 
an Adminiſtration than one, which were well if it were rce- 
called, and brought backe to his former uſe againe, Fer 
now, as things {tand many times one capricious fellow na- 
med an Executor ina Will,or appointed Adminiſtrator by 
the Ordinary with ſome other well-meaning men, getting 
aſtartin this buſineſſe of the relt, ingrofſerh all into his 
oWne hands, and without privity, orconcurrence of the 
other,ſclleth,releaſeth, and diſpoſeth all athis owne plea- 
ſure, contrary tothe minde either of the Teſtator, or the 
Ordinary,who would not have named ſo many in the Wil, 
or Adminiſtration, but to the intent that all mighe or 
ſhould execute and adminiſter, and one communicate their 
ats with another, The contrary whereof is many times 
very prejudicialland hurtfull, ro thoſe that are to take 
bencfit by the ſaid Will or Adminiltration , who for the 
want of the duc performance of this kinde of proceeding, 
are defrauded of all that which in right or reaſon ſhould 
have comeunto them, cither by the Teſtators good-will, 
orby the bencfitofthe Law. And yctthere 15 noremedic 
for this in Law, ſo farrc as I know , for thart all theſe ma- 
king bur one perſon in Law, the Law yeclds noacion to 
theone toſuc the other : but yet the ancient practiſe of 
the Eccleſiaſticall Law hathremedy, which would redreſſc 


_ allthis miſchiefe, if it were called againto uſe, & might gO 


without controlmet, asthe equity ofthe cauſe doth require, 
Andthercmedy is this, that ſuch other of che Executors 
ox 
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or Adminiſtrators as are in this ſort interverted from the 
execution of the Will , or adminitration by the ſubtiltic 
of any like Executor or Adminiſtrator , ſhould crave the 
aſſitance of the Judge,and will himby vertue of his office, 
ro cail In (uch praticke Exccutor or Adminiſtrator, and to 
command him under paine of excommunication, hee pro- 
ceed no further inthe ſole execution thereof, but commu- 
ntcate all his aIs,and dealings withthe reſt ofhis Cocxc- 
cutors or Coadminiſtrators : which if it were fo ordered, 
would make many mens Willsand adminiſtrations better 
performed than they arc, anda great ſort of poore Orphans 
ltate$ more ſare aud certaine, than commonly they. are in 
ſuch Executors or Adminiſtrators bands. 
-1nd certainly in this caſe,there is fome good ufe of Super- 
viiors in dead mens Wils(whom many men meerly jclt at, 
calling them candle-holders, as though they conld doe no- 


thing elſe inthe execution therof;but hold the candle while 


the Exccators tel the defun&s mony )if they might be per- 
mirted to put in practiſe that anthority which the Law gi- 


. veththem, and thatis whenthey findeany Exccutor deale 


frauduicntlyin the execution ofany Teſtators Will, Where- 
in they are named ſnperviſors; ordo ingrofle all the ſtate of 
the DefunRinto his hands, as hath becne before ſaid, they 
call him toa particular account, thatit may beſcene hoy 
the adminiltration ſtands, and cach Execntor maycommu- 
nicate to- other particular: receipts and disburſements : 
which if any ſhall refuſe to doc, then may the Superviſor 
make thereof complaintunto the Judg,as thoughthe ſame 
man dealt nottruly in the execution thereof, who thongh 
pethapsin the beginning couldnot take bond of him, for 
the true execntion of-the- Will (becauſe the TeRator had 


that no manrequired caution of him forany Legacie inthe 
Will bequeathed, iu which caſe the Judg might take bond - 
ofhim for ſecurity of ſuch Legacies asare bequeathed in 
the Will, ycathough his faith hath beenapproved by the 
Qudinary, as hath beene before remembred) yet may os 
Ig gE- 


fe. De £dmini- 
made cl.oice of him, ard tkereinapproved his faith, and fr EIT TIESs - 


— —— —— ——_ — —_— 


248 A view of the Civile 
Judgeinthiscaſe, ifhe finde him juſtly ſuſpeGed of frand 
and deceit, remove him by the learning of that Law. For 


Tofir deſuſpe- neither the Teſtator himſelfe, if hee were alive againe, 
rurore2,vVe would indurc him in'this cafe, but would blot his name ouc 


curaror. tots, 
tit. 


— 


ofhis Will, neither ought the Judge to ſaffer him, whoſe 
careisto (cethatdead mens W ills take their effect, accor- 
ding to the Teſtators meaning. All which the Law hath 
proviſion for,and for infinite things elſe of like good order 
in theſe caſes, if they miglit be ſuffered co put them in cxe- 
cution without impeachment. 
 Andfo farre as concerning thoſe things whereinthe Ci- 
vile, andthe Eccleſiaſticall Law might berelceved, without 


prejudice tothe Common Law, for becauſc they have no 


practiſe thereof: and yet do not Ibring forth theſe as the 
onely cauſes wherein the Civile and Ecclefiafticall Law 
may be licencedto deale in, over and beſides the practiſe 
of thoſe things that they have already, but that theſe are 
few among many other which might be ſorted out, if to 
be there were any hope forthe further enlargement of the 
profeſſion. 


RR —_— 
——_— — 
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Of the neceſſity of retaining the prafii/e of the Civils and 
Eccleſrafticall Law inthis Land, | 


a2e.g]]Jcnow to the neceſlity of the maintenance of 
I A chcCivile and Ecclefiaſticall Law in this Realm, 
ht Ey Þ as they are now praRiſed, or ought to bee pra- 
=== iſcd, which wasa thing firſt propounded, but 
laſt put in cxecntion incthis worke. 

Albeitthat whichhath beene already ſaid as concerning 
the Civile and Ecclefiaſticall Law may well imply the ne- 
ceſſary preſervation of them both within this Land, yet be- 
cauſc it wasathing I promiſed to ſhew in the beginning 
ofthis Treatife, atcerthatT had gone oyer thereſt of the 

ot parts 
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parts of my diviſion, I willin a word ortwo make. plaine 
the neccllity thereof. 

And therefore for a ground of allthe reſt, I will aſlame 
this for a matrer confeſſed, that every man knowes that 
every well ordered Commoen-wealth ſiands on two parts 
principally,che politick part, which confiſteth of the Prince 
and people,andthe Eccleſiaſticall part, which ſtandeth in 
Sacrs & Sacerdetibus. And therefore well ſaid theEmpe. 
rour, Two ofthe greateſt things that God ever gave unto 


In autheyr. 


qu0n.oport.E< 


the world (meaning earthly things) wasthe Empireor ſe- pi/copos iz 
cular goveroinent, Whereby the outward man Is ordered /7in-col. 1. 


and made, as Ari/tor/e ſaid, bonus civss, that is, agood and 
loyall ſabjeR:and the Prieſthood whereby the inward map 
isruled,and is made, asthe faid Authour teſtifieth, $0: 
vir, that is,a goodand vertuous man, whichare two won- 
derfull effets ofthe whole government in generall;neither 
canche one of theſe be wanting, butthe other will be ruina- 
ted and brought to deſolation. 

Secondly, no man is ignorant of this, but in politique 
government, two things ſway the whole ſtate, the one is 
Peace at home, andthe other is warre abroad: which as 
they have their ſeaſons,ſothey have their cauſes and effeRs, 
the one from counſellat home, the other from diſcipline a- 
broad ; neithercan the one, or the other of theſe be main- 
rained, but by their private and proper Lawes, 

Belide,in peace who ſecthnor, there is as muchneed of 
ventby ſea, for to benefit the Common-wealth by, cither 
by importation of thoſe things which we want at home, ar 
by exportation of thoſe things we abound withzas there is 
Proviſion tobe made for rhe increaſing and preſerving of 
thoſerhings that we bave riſing and growing by land in 
our owne countrie, neither of which can be hador injoy- 
ed without their proper Lawes fit and appertaining to ci- 
therpolicie ? And what Law is there that ordereth theſe 
bulineſſcs but the Civile Law onely, which givetha forme 
to Navigation,andall occurrentsthat happen by ſea, whe- 


ther they be in, oraboutthe Navigation it felfe or the 
Kk contracts 
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contracts, oras'it were contraRs that are made in upon., 
or beyond the ſame, | 

As a Legall forme is requiſite in peace at home, and Ma- 
rine affaires abroad, that every thing may have his due ef- 
fe according tothe right thereof, ſo alfoit 18neceſlaric in 

warlike expi-its upon the Sea, that every action bave his 
limits and bounds, whereby Juſtice z1.ay bee miniſtred :. 
whichif itbe tobe obſerved where lawtull warre is held 
betweene Princeand Prince,that every onebe not left unta 
his owne lut, much more it is expedient to be put jn ure in 
Piracics and other Sea-robberies, where the innocent is 
fpoyled, and theſpoiler is enriched. The redrefſe whereof 
not; but by the Admirall Law, towhom the Princes of 
this Land have granted that authority. 

For the often commerce of Princes-with Princes, and the 
negotiationthat one State hath with another, there is no- 
thing more neceſſary, than frequent Embaſſages whereby 
intellizence may be had, what danger one State intendeth 
roanother, & how the ſame may be prevented by Leagues 
or other wiſe,and how the ſame may be made and maintai- 
ned: I know not what Law ſerves better for all theſe 
ends and purpoſesthan the Civile Law. 

In matters that appertaine to the ſoules health , the 
Preacher teacheth out of the- word of God, wherein the 
right ſervice of God [tandeth, hee miniſtreth the Sacra- 
ments unto the people, and in{truReth them in other fan- 
damentallpoints of Religion, but it 1s the Ecclefaſtica}] 
Law that compelleth men to the due obſervance hereof, 
and puniſheth the tranſgreſlors. 

All men grant, that there is a proviſion to bee made for 
the Minilter,for that it isagainſt reaſon that any man ſhou!d 
goeto warfare on his charges : but it is the Law of the 
Church thatſets out this proviſion, and yecldeth remedie 
for the recoveri=thereofifitbedenicd. 

Nothing is more due unto the dead, than that their 1a 
Wals ſhould be obſerved; forthar itis ſacl an ordinance 2s 
a.man hath not in his power agzine, when God hath 

nce 
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once calledhim hence, neither is there any thing that Prin= 
ces have more gratiouſly grantedunto their ſubjects, than 
that in their life time they may diſpoſe of that Which after 
they are dead is none of theirs;and yet{haltake place when 
they are not,as though yetthey were theirs: in Which pro- 
viſton the Civile and the Eccleliaſticall Law, are above all 
other Lawes molt religious. 2 - 

Chrittening, W edding, Burying, whereby a manecntreth 
into this world, conver ſeth in the world, and retnrneth a- 
g4.ne tintothe carth, from whence he was taken, and ſoaf- 
ter paſſeth to glury, and everlaſting bliſſe, are every one of 
the Eccleliaſticall cogniſance, 

How many men of great skill, ſuch as few Princeshaye 
greater mall kinde of learning, are of this ranke,not onlyin 
the ſocictie of them that profeſle t! is knowledge here in 
the chiefelt City of the Land,but alſoinboththeJniverſi- 
ties,and in ſundry other places of this Realme,not itrangers, 
or forrainers,but home- borne ſbbje&s,of the ſame faith, of 
the ſane religicn, ofthe ſame kindred, and family, of like 


allegiance to the Prince,and ſervice tothe Commonwealth 


as other. his good ſubjectsare, even thoſe that oppugne this 
profeſlionchiefly; whoſe practice,if it be overthrowne,or 
proviſion leflened,not only thoſe that are now preſent, and 
make p: ofeſlionofthis knowledge, ſhail be fainetoturne 

their copie, but thoſe that are futnrgly tocome, will change 

their profeſſion, whenthey ſee there is no reward orelt1- 

mation belongivg thereto? for itis honour that nouriſheth 

Arts,and no man will follow that profeſſion that 1s out of 
count and credit ; t ut every Father will fay unto his Sonin 

like ſort as Ov:4s Farker (2id to him, whenhee ſaw him 

addict and give himſelic wholly to Poetry, Seudium quid 
tuutile tentas ? It wasanciently ſaid of the profeſſion of 

theſe Lawes, D at ju/linianum honores ; butnow it is {0 

farre off ftromtbat, t'at it conferres honotrs, as that it 1s - 

almoſt a diſcredit for any manto be a Civilianin this State, 
and the profeſſion thereof doth ſcarce keepe beggerie from 
the gate. 
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As God doth diſpoſe his government by juſtice & mer. 
cis ( whereof notwithſtanding mercie bath the ſupreme 
place in the Lords Tabernacle,as that which was put above 
upon the Arke, wherein werethe two Tables of ſtone, in 
which the Law was Written, to which St. 7ames allnding, 
faith, that mercic triampheth oyer judgement)ſo the Prin- 
ces of thisEand to the imitation of that heavenly repreſen- 
tation, have appointed two ſupreme ſeats of Government 
within this Land, the one of juſtice, wherein nothing but 
the ſtrict letter of the Law is obſerved,the other of Mercy, 
wherinthe rigour of the Law is tempered with the ſweet- 
nefle of cquity, which is nothing clſe but mercy qualifying 
the ſharpnefle of Juſtice: toeither which Courtsthey have 
forted men fit for theirskill, and education to manage the 
Gme; thatis,tothe (cat of Jultice,the pens ofthe Law 
of this Land, who may be though tbelt to know the Juſtice 
of the ſame: buttothe other they have affigned the profeſ- 
Grsofthe Civile Law, for that a great ſortof titles of that 
Law,arc titles of cquity ,as,whatſoever is j#s pratorinum,or 
54 eailicium, with them is marter of equity z ſo that they 
way ſ{ecme beſt able for their skilt in thelc titles (bf which 
no other Land haththe like) to aſſiſtthe Lord Chancellcur 
in matters of Conſcience, W hothovgh he be a man,forthe 
molt part,choſen by the Princehimſelfe, out of the reſt of 
the Sagesof this Land, for his ſpeciall good parts of lear- 
ning andintegrity abovethe reſt (as now the honourable 
Perfon is that occupieth that place, who is, as Twy ſaid of 
that cloquent Orator arcs (raſſne, Non wins ex multis, 
ſed unus inter ones prope fongularts ) ſorthat they might be 
thought for their-great and eminent wiſedome in all things. 
appertaining to their place,able to dire themſelves ; yet 
becauſeit is, Divinitarts potizes quam humanitatis,omninm 
rerum hebere memoriam, &-in nullg errare, as one faith. Tt 
was providently doneby Princes of former age, to j oyne 
to theſe great perſonages, men furniſhed with knowledge 
in theſe caſes ofconſcience ; whereinif they ſhould at any 
tumeſtick, they might be adviſedby them that are aſſefors 


With. 


and Ecclefrafticall I «w, 252 
with'them, what they findin the law-propertionabletothe 
caſein hand,that thereto they wight ſquaretheir decrec, or 
order accordingly; whoſe variety in theſc caſes is ſuch, that 
hardly there can faKout any caſe in praQtice, but there will 
be ſome Law inthat learning, conformable unto it: Which 

_ opportunity of mcn furniſhed withthis — for that 
ſeat, bjs Majeſty ſhall want,unleſle the ſtudy of the Civile 
and Eeclecfiaſticall Law be maintain'd, which alſo for the 
caſes ofcquity and conſcience therein,is cald of the old wri- 
ters, e/£.quitas Canonica, ee | 

And what reaſon gave eccafion totheſe precedentPrinces 
to place men indowed with the $kill of the Civile Law, in 
the Court of Chancery, the ſame alſo tniniftred unto them 
mindes to commit untotheſelfe ſame men the orderivgof 
their Courtsof Requeſts: for that therein, for the moſt 
part archandled pocre miſcrable perſons cauſes,23 widows: 
and Orphans, and other diftrefled people, whoſe caſes 
wholly relie on piety and conſcience,as a fit ſubjeAforthat 

Law to deale in, which alſowill take a meime;ifthe Rudie 

of the Civile Law be not upholden, WIG 

Sothento deny a freecourlſe to the Civiſeiand Eccleſia- 
ſicall Law in this Land,in ſuch things as appertainto their 
profeſſion, orto abbridge the maintenance thereof, 'is to 
ſpoyle his Majeſty of a part oſhis honour (whole glory 2t 
sto be furniſhed with all forts of profeflionsnedafary.tor 
his ſtate, and beneficiallfor his ſubje&)ro wedkenthe State 
publike,and bercaveit of grave and ſage men, toadviſe the 

State in matters of donbt and controverſie betweene for- 

raine Nations andthemſclves, to diſarme the Church of 

her faithfull friends and followers,and ſa ta.cutthe finews: 

(as muchas in chemlyeth Jof Eccleſiaſtical diſcipline, and 

ro expoſe herto the teeth of thoſe , who for theſe many 

yeares have ſought to devourcherup, and ſonow would 
doit, ifthe mercifull providence of God, andthe gracious. 
eye ofthe Prince did not watch over her, 


And ſo far of theneceſlity of theſe two profeſſions, and 


generally of the uſeanddiluſc of the Civilland Eccleſiaſti- 
Kk 3, | call: 


I 


a 
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call Laiy inthis' Land, and wherein it is overlaid by the 
Common-Law, and how it may berclceved, if it ſceme 
good anto his Majeſty, and the wiſcdome of this Realme. 
All whichT have written , not of any purpoſe to derg- 


. gate fromthe credit of that Law,under which I wasbrne, 
'and by which I hold that {mal maintenance that I have: (for 


I reverenceitas a neceſſary Law for this State, and tnake 
ſuch reckoning of every of the profcflours in his place, ag 
becommeth nie) bur that it pitticth me, and not onely me, 


but all thoſe that render good learning, and haveno preju- 


dicate minde toward the Common-Law, to ſec two ſuch 
Noble Sciences as the Civile and Eccleſiaſticall Law are,fo 
to be diſgraced,as thatthere is no more reckoning made of 


them,or their profefſours, than if they were matters and 
men of rio worth, and fit'or apt for noſervicein the Com- 


mon-wealth:and yetnotwithitanding the uſe of them 15{o 
neceſlaric as thatthe Common-weilth cannot wane the 
ſervice ofthemtin matter of great imvortance to the State, 
whick iftheprofeſlion ſhovld come to a downefall, as ir is 
like ſhortly to do, if it beno more cheriſhed and made of 
than itis)-will be ſooner {ezne by the waat efthem.,than is 
now perceived by the having of them ; and then perhaps, 
will the State lament for the Joſle of ſo goodly a profeſſion, 
whenit willbe hardlyrecovered agatln>, as the children of 
T/rael did for the tribe of Beniamin, whenthey had in one 
day flaine well nighthe whole number afthem, 
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The Decrees, wbat 7 4. their Authors ibid. 
Decretalls what. 74. 
Decurilo, #z- office. 27 
Dedwation of Churches, pg 


Defetts, in what manner they may bee legally objefied: 214 
defefls in the Statrte how they may be [applica 236 


Defendants officepg,80 He may chuſe his Court, II9 
Degradation of Clerkes, 95-117 
Dice play how provided againft- 6 


Diffamation, what.211.in word, writing or deed. jb, of crimes 
212.23 3of acfetts,21 4.v0th of Ecleſiaſticall cogniſance 
ib, how puniſhed, 215-216, 

D geſts, what. 4.1 why ſo called 4, the aiviſton of them. 5 . aud 


ſeq. Difference from the Code 3 
D imsſſorre letters. 26 
D ioceſans right i Charches.vid, B :ſhop, 

Diſcipline, 98 994 
Devine ſervice not tobe diſturbed. 66 


Diviſion of Pariſhes,t51-152.,0f Churches dues. 
Divorce, what-g. for what cauſes. jbid.5 5-83 + children after 
cheir 
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their parents divorce how to be educated: 63 
Dottors precedencie. | 1 06 
Dowrie of the firſt wife uot to he beſtowed on the ſecond wifes 

children 51.240 preferred before all aebts.61 pleaef Dow- 


ie. IIS 

Dwties impoſed by the Exchequer. 39 
E 

Earle Marſhall hath authoritie to give armess« :00 

Earth Tyth free: 198 


Eecclefialticall jnriſdrflion. 25 - equally the Kings, as the Tem- 
porall 146-ſeverally impeached.1 15 .hy premunire,and pro- 
hibitions. 1214122, in matters of Admiraltie-128. 129. of 
wills x 34+ 135 of Tythes, 145 146, &c- of wa5te ground: 
199 in caſes of diffamation. 213. 214-of baſtaraie. 219 
& {equent- 


Ecelefrafticall Law. vid. Law. 


£ecleſtaſticall perſous immunitte G5: 
K* Edgar's {2v. 115.116 
X. Edward the 7hird heire to the Crowne of France: 109 
Edward the Itxt 1215 ftatrite CORCEYMIAY Tithes I 44, 20 per= 


verted 1 45, ſeq. 

Ejettlmenss in tempeſess 90 

kt 19JexTIxoy, what, = FT 

E!ettion of Biſhops.6 4.75 76 of the Popes ! tbid- 

£. Elzzabeth commended, 1 09- miſonided $12 0ne —_ 
187 

{ EYewn:re | inthe ſtatute of prerictmre how te be underſtood. 
124. 


Embaſſadeursy;d. Legates. 
Emoer Aates, thetr orinmaſl and end. 76.77: why ſo called. jb. 


> 


£2. Emma acquttedby fire Ordeall. 86 
Empire ane'etive fates Toa 
Emmlation on 0ccaſion of pronivntions» - $27 
Enhanlers of rhe price of things. 2.4 
t& [pon/als . 82 
Squires, whence their name and titiss 107 
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Emnnuch mrkers how to vepnniſhed 67 
E xceprions of ſeverall ſorts, 17: when alleaged, 1b, 
Exchequer, what 2 6, therevenxes thereof. 37,3 8,41ties which 
it imnoſetn. 39 
Ex:cator: delay of paying leracies now provided /or by the Ci 
vill Law 142 their duts? 10_injuſtice in prizing goods jb , 
Conltantines Law concerning the {ame. 246, the remedie 
thereof 247 when the Iulpe may take bond of the v4 x _— : 
10.024 
Expences of Law recoverable in Eccleſtaſticall courts. 2 b_ 
Exemption from Tythes to whom firſt granted 176 how after 


reſtrained. 1b 
Extraordmary crimes, 19,20 
Extravazants of Tohn the 2 2. Is 

F 

Faires, their previled ges: 29 
Falcidialex,»hat. 125t 
Farmers privil:dges, | 45 
Fathers urged for the mor alitie of T ythes, 15 9.154 
ep" , 99 

ce-farme, what, 
F 914 oh 10 be enhanſed. 20 7 
Fends what, 68.their originall and divigen. jb.their compilers 

anda Etymon 69. how they may be lo[F. 72 
Fewell Tythavle. I98 
Fillion what 3128 examples thereof, I2g 
Fire Ordeall 86 
Follis aurca 45 
Force, a1 force armed, 15 publique and private. 22 
Forfeitrre of Fenas, 73 
Forgeries of ſever.:lt ſorts. 23 
Fruits fallix7 in :nother mans ground. 'I6 
Fundi limotrophi- 68 


Gentle. 
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G 
Gentlemen 106: of how many rankes, Toy 
Gifts how challen geable, 14.15. which to be enrolled: 56 
Goas love to his HMiniſters. Il9, 110 
Gold preferred beoreether mertalls I95 
Gothes :»nuaſion of Italy. 160 


Governnent of Women lawfull IOg, but not COnventeent, 110 
Governours of (tics, their office aud power 29 their elefiton. 


53+ Governonrs of Proviuces, their direttions. 54 GI 
Gra::ges what, 174 
Gratian the compiler of the decrees, 74 


Greevances of the Common-wealth not provided for by the 
Common Law. 239.240 & leq, concernin; parents 1b, yet 
might have remedic from the Cvill.ib, concerning Execu- 


tors 2 41.with the remeaie: 242 
Gnardians office. 10,59, 
Gynzcocratie /awfuls I09 

H 


Heath gronnds. vid Waſte. 

Henry 4 bis Statate concerning exemption of Tythest= 176 

Henry 8. his Statutes coxcernng T ythes,143. 143 10W per- 
verted, 145,146 his att of ſubverſion of Abbyes wherein 


deficient, and perhaps therefore punifped, 188-189 
Heralds why called feciales, yg 
Hereticks, 35.36.62 
Hiſtorians, who moſt creditable,and why. IGr 

mage. | 69 
Honorable places, 45446 
Honorius er: hbiſhop of Canterbury brought in the diviſion 

of Pariſkes, IFI-IFS 
Hoſpitals of [everall hinds. 34 
Hoſpitallers exemprion from Tyrhes, 176 
Hunting nat permitted to Clerkes. 35 
#T1u[band mani immunities, 43 
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Second Husband, in eaſe hee defraud the children of the firſt 


what remedies. 2.45. 
'N 
XK, Tames hs care over the ( hnrch, I 88-189 
* Fealoguſie, how to be remeated, 63 
Teſts how farre lawfull. 213 
Tewes ignominies, 84. 
Immunitie from Tythes, why firſt granted to religions bouſes 
150 
Impeachment of Eccleſiaſtical Turi{di#io0n. 132 &Cc v.Law.. 
how to be releeved. 232 
Tmpeaiments of Matrimonie,. 83 
Tmpoſſubilatees abhorred by the Law, 1.39 


Impropriattons why firſt oranted to Religtous Houſes, 170 
whether by the authoritie ofthe Prince,orPope,17 3.in them 
ſome way tolerable, 1 90 but not ſo in Laywen, yet hard to 


be remeaied, a«d why. 1b, 
Ina's Law concerning T. "1ihes. 135 
Fnceſtuous marriages. 53 
Fndowments of Biſhops wherein they at firſt did and now ſhould 
confi. 285.1.36 
Infendation of Tythes, whea it beguw 160.1673 


Znjunftions, why ſo called, 15,in whatcaſes admitted, 14 
Pope Innocents reftr aint of previledges granted to Religions 


Orders. 177 
Inſtitution, what, 4 the neceſſity thereof. $1482 
Inſtruments how to be made ,5 6.0f Dowrie. 58. 250 


Intelligence betwixt kingdomes preſerved bythe Civile Law. 
7 mterpretation of Lawes belongs to the Iniges,bur more prin- 
cipally the King,234,23 5 not to bee often. varied 236, 


want thereof prejuediciall to Ecelefraſticks, 2.32 
{nveſtitare what. 71 
K, Tohns nnjuft u/wrpation, 112+ Iohnof Gants p/sr, ib 


S, Tohns of Terufalem char Order exempted from Tythes 197 
Joyntmres not to be ſold, 58 


Ipages office,s 3. toperſwade peace.78, not confound juriſdi- 
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Fions. 153 Interpreters of the Statutes: 232 their favour 
emplored in that point,2.34 they have needof two ſalts. jb 
enght to be obeyed-5 8. Eccleſraſticall Twdges falſely charged 
with the rejeftion of pleas in diſcharge of Tythes, 165,166 

udgement,civile,eriminall,nixt.s. publick.22, cceleſiaftich, 


79.80 
Ingplers how to be puſhed . 2X 
Ivo 5:/bop of Carnat, compiler of the decrees. 74. 


[uriſaiftion Eccteſiaſticall, wherein impeacbed,12 1,123,145 
not to beconfonnded with the temporall, 1$33,148154 
Int y of twelve men not requiſite to determme which ws barren 
ground, 20 3+ 204 ſay nothing but what the Iuage ailtates. 


ib. woſty partiall becauſe poſſible parties 205 
Tu ftices of the peace, their office, 4I.59 
Iuſtinian, why 2e compiled the Coae. 3TI 

K 
Rindomes indivifible. IIS 


Kings, their Tulles givey by the Law-103. their ſupremacie. 
SD 3 $72 ; ; | p ; 

104. Forntaines from whence is derived Feeleſfraſtical jus 

riſdiftion as well us ({ woile. 123, withwhomreſtaeththe 


prime power to znterpret Statutes, 234.235 
K nights of how many kindes, 105 -whetber they or Doors 
ro bave precedence, 06 

EL 


Lands of the (hurch in what caſes they may be alienea,let, or 
jold, 63. vid. (harchwhat Lands may be given by willt37 


Lang-marhes not to be removed 2122 
Lateran Conncell, when ho.den and with what -ſucceſſe- 
"+. 16T 


Law, what.2,publick, private, of Nature, of Nations,1b. rhe 
objef »f theLaw, 4 5. the multitude inconvenient, 32 how 
to be interpreted. 23 3 without penalties of ſmalltforce.2 3.6 
Caron Law, what,73. cxcu;ed.ib. how m uſe with 15.114, 
Iis cc Crvide Law, what, 3-19/t equitable.1b. {rovifion 
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of tt. 4, 5, & (eq. how farre in uſe in this land. 88, & ſeq. 
like aſwordina ſcabbard, 97. rhe neceſſity thereof 249, 
For Marne contreverfies ibid commerce of Prences,250 
puniſhment of ſpiritnall diſobedience, Wd, Recoverie of 
CHMinifters right 1d. ils, Weddings, Bur jals 25 1.Caſes. 
ix Chancerie,2 524 in theConrt of Requeſts, 253 ſeverally 
s-peached by the Common Law 122. in marme matters, 
204, 24 Wis 134, [35.41 Tythes I45 un caſes of Waſte 
ground 200.0f Diffawation,2.13-Of Baſtardie:19.howir 
may be relieved 233. Common Law, wherein defeblrve 239 
241 how ut may bee ſupplyed,tb. The wordf Law ]not ſtil 
taken for the Common Law 154. Law Eccleſiaiticall x55 
animated by the King, 1 66. not to bee confounded with the 
zemporall, ib. of w hat anriquitie,ibid, wherein abbridged, 
Il, hew to bee releeved, 232+ Oh ſeq. Saxon Lawes TI o | 


132 143+ Salick Law refuted, O09 
Lawyers, why ns fees aſſigned so them,zo. Temporall and Eca 
Eleſraſtical'. 155 


Lay-men may not celebrate divine Service, 66,nor hold 1 ma 
propriations,191 when they began to hold Tyrhes in fee. 


I59-260 their ill will to the Clergie- 176 
Lay-patroas vid, Patron, 
Eeaſes for howlong to belet 45-63, 


Legactes, whey due,11.how taken away 12, when to be paid, 

 $1+for piers uſes, 67, unjuſtly deteined under proetence of 
debts nnknowne 244. what remedie for that abuſe, 242 
vid. Teſtaments. 

Lepataries how defranded and how they may be releeved. 2.4 

Legates, why ſo called, 2.8. 40, their priviledgesibid.uſually 
Crpitians, 6 

Legitimation of children,s 8 haw made among ftthe Romans, 


222 how with us, ibid. 
Leige-men. 72 
Lent things if denied, how recoverable. 7 
Letters dimss{ſorie. 26 
Libellwhat.x.g, the Anthors and ((oncealers how ne 


Lives 
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Liberall Sciences. T7: 
Like Reaſon, like Law. 153-154 
Litigious caſes what- G2 
Lombards, the fir# Author of Fends. 71 
Lucius, firff Chriſtian King of England, 147 
Lycurgus 4:5 npr1 ohne ſſe- | 112 
M 
Aad perſons how provided for by the Law, It 
Magiſtrates office. 28.29 
Hajors ele tion, and office. 53 
SM aintenance of parents and children how it mg bt bee provi- 
ded for: 26 3-364. & icq. 
Aanxer of Tything, how to. be expounded. 165 
Manzeres what. 244. 
Aarch-grounds. 44. 
Aarme affaires, 88 89 
Larriners priviledages 2 


42 

Marriage, what.g. 55, within what degrees forbidden. 5 3 
why to Priefts,25 3. within the yeare of mourning punifha- 
ble,s 5 inthe hnsbands abſence, 62 impediments of max 
riage, 83;/econd marriage prejudiciall to the children of the 


firſte 240,241,242 
Charles Martel the firſt in the Chriſtian world that violated 
the right of Tyrhes. IGL 
Aartiall cauſes of Eccleſiaſticall cogniſance, 98 
Mafter of the Souldiers. 45 of Requeſts, 53+ of the Ship. 
89 

Mercie trinmpheth over judgement. 252 
Atere-balkes not to be removed. 21,23: 


Aettals tytheable 195. arguments tothe contrary anſwered. 
196.197. how they are generated,Ig6 they mayrenew,but 
ſeldome doe. ib 


MAilitarie diſcipline- 48 
LAMinerals. vid- Mettall,. | - 

Ainiſters, at what age to bee ordained 65, vid Clerks: 
Hinors eftates howto be diſpeſedeof, | 59 
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Monafteries notto be builded without the licence of the Biſhop, 


5 I. their privileages. 168,169 
CHMonetaries immunitie from ſervice- 43 
CHMoney why uſed, | 20L 
Adoxkes life and converſation. 51.169 
ALother-Church: 163 
Azother-Jillage. 44 
Mort-maine, the originall of ir, 167 
Ayners immunittt« 42 

N 
Names not tobe altered. I00 
Naturales filij, who 220 
Navigation beneficiall tothe Common-wealth 248 requirerh 
the prattice of the (vile Law , | ib. 
Neceſfity of the ( wvile Lywin'this land. 248 
New-years gifts of ancient vſee 38 
Notaries place, 46 
Nothi, who, 200 Nothz febres: - ibs 
Naralia, what. 203 
Novelles, har, | 50 
Nundine, why /o called, 29 
Oo 

Oathes, of ſeverall kinds, 7, sf the deceaſed, when good, 56,0: 
women tumblers of no account. ibid. 
Obligations, how they may bee excepted againſt, 7, how many 
ſorts of them,1 7.18 by words how releaſed, ib 

Oo fences publick and private. 8 
O fficers, how to be choſen. AS. 
Oratories tn private honſes, 5 
Ordeall firre and water, . 36 
Order of ſucceſſion, 63,w ho may u9t tate oraers, 77 
Oraers of Monkes tythefree, SL 176 
Ordination of Minift ers, 76 
Orphanes 
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Oyphanes eftates it provided for by the C ommon Law , 247T 


242. but may fine relcefe at the (tvile. 243 
P 
Pagans, why ſocalled. ; Ion 
Pandets what, 4, the azvifionthercoje | 5-& leq 
Parents affe ion to one childe how moderated,61 Dreevane 
ces how to be releeved> 240 


Pariſhes, their bounds of Eccleſrafticall cogniſance, x50 the 
originall of them, 151 the ſevcrall acceptions of the 


word. * IF2 
Parliament,of whom it conſiſtetb, 15 5 hath ſole power t0 re- 
forms the Statutes. 233 
Parricides how puniſhed, 23 
Parts, no acceſſories, 209 ſimiliar a»ddifſimiliars ib 
Pope Paſchal his previledge granted to religions orders. 177 
quotation, x Gx 
Paſſage-money : 62 
Parricii, who, 45 


Patrons may preſent, not ordaine ( lerkes, 5 7, ther power tg 
erect a Church 194. dependeth upon the Biſhop, ibid. to en. 


dow and fillt. 174.175 
Pepres. IOg 
Pearles, by whom tobe worne, 42 
Perpernall right betweene Paſſengers. go 
Ph:loſophers,why no flipend allowedtothem. 30 
Phyſicians by Conſtantine made E arles, 47 
Prracieqwhat,g 4, onely puniſhable by the Admirall Law.250 
Perates. 95 
P/aintifes office, 79460 
Plea of Tenements and of Dowrie have been of Eccleſiaſtical 

Eogniſance, I18 
Plough-almes what, 138 
B/nra'cties in whas caſe tolerated, 85,the abuſe of pluralit 7 of 

E xecntors, 246. with the remedy. 247 
Poets denied the priviledge of other profeſſors. 49 
Popes precedency,66 whether firſt granmers of impropriations 

I73 


Payne 
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Popular Attions. 22 
Pofſeſſorie right what, 94. 
Poſt horſes, 49 
Poſtulation of Biſhops, what, Es 76 
Pratice of the Crvile Law neceſſary in this land 249 of ſuch 
caſes as are not provided for by the Common, 2 39 240 
P rayer and preachin 14 conferred, 3 70- 171 
Preaching preferred. 1 
Precedencie of States,104.1o5 of Knights and D ottors,106 
of the Pope. 66 
Prieſts, why called Sacerdotes, 34. why Presbyrcrs, ibid. why 
prohibited marriage, 229. 226 
Prelates exceſſes, 86 


Premunire what 122, the originall of it, 1b-125. the little nſe 
of t, 123-the Statute expounded, 124. wreſted by our 
Common Lawyers ib. in force againſt Prieſts and Teſuites 

125: 

P7enotary his places 46 

Preſcriptions, the kinds andeffeits of them, 1 7,for ,ay-men to 
hold Tythes in fee, how ancient, 159. preſcription ſuppeſeth 
poſſeſſion, 2 16. lyeth not againſt a mans {elfcilbd 192 1 93 

Pretor, 40. 45 

Primicerius Wherce. 46 

Princes nor to hetradyced, 85 their name to be put in all In- 
ſtruments, 5 6. their titles avd ſupremacie,103. 104, they 
ſoorld befriend the Church , 187 whether the firſt granters 


of Fmpropriations. 172 
Prizcipall what, aud what eAcceſſorie- 209 
Priſon-breakers how parnifhed. 2T 
Previledges what 170 of Religions perſons« 166 
Prizing of good's oft=times partiall, 243 
Probate of Wils how farre effotuall. I 


Prcces 3n Eccleſiaſticall Courts, 7879 by Accnuſation, De= 
nnnoaartion, or [uquiſition. 


Proazgais eflates, how provided for bythe Civile Law, 245 


who fo accounted, IT 
Profe ſours excu{ed from ſervices, 40.made Earles, 47. their 


ft etl as . 2? 9 
| Promz/es 
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Pramſes to be kept. » Oo 29 | 
Promoters office. 37 
Property of things what. g 3, how got, | ib. 
Protocols whazr. 56 
Publick workes, by whom to bee made, 29 
Parpifhment by death fonre-fold, 2.5 -of ſouldiers.. 99 
Pupils eſtates how to be orderea during their minority. 9.10 
Prgations Canonical and Yulgar, = | 86 
Purple, a weare peculiar to Prixces, | 42 
Pzr/er of a ſhip, 20 
'® 2 
Lneene next in ranke to the King. 104 
Dotitic of Tythes Morall not Indicial: 779.180 
" 
Racksng, When to be uſed, | 25 
Rawvhs of the Nobilitie, 104, Ic5 
Receivers of Theeves how puniſhed. 20. 2T 
Reformation at the firſt wherein defeftive. I88 
Refutatio feodi wher. - 7 
Reliefes of the CivileT,aw propoſed, 232. & \cq, 
Repriſals whether lawfull, 56. how differenced from. piraciee 
Reſidencie required, 81 except incaſe of fickneſſe, ib, 
Rerrattion of ſeurence, within what time it may bee mate. 
37 
Rhodians a#c:err marriners, 90 
Right, what,2. to any ching how gotten. 15 
Rolles what they comprehendea, W 
Rulers of Provinces, their offices | 54 
S 
Sabbath partly naturall, partly poſitive. 188. 182 
Sacraments by whons not to be adminiftred, $5 
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| Sacred Myſteries not 70 be celebrated 1» private. - 59 
calicke Law, Iog 
Solomons T emple, 196 
Sanfuarie to whom advantagions, | 36 
Sarum ('hurch, by whom and how endowed, I73 
Satiſdation what. ed = ET . 04-- 
Sebooles for Henchmen what, ' 48 
School-mens cnriofitie > wherein prejudicial to the (ley. 

g ie " = I ) 6 1 729 
Sea- affaires determinable by the Civile Law, 88, Sea Come 

08 lid. 
Secretaries place. 46 
Secundocerius whar. ; 46 
Se nate of Rome why they refuſed to admit Chriſt into the 

»amber of their Gods, 211 
Senators who, 46, 4.8 
Seperator um ſeparata eſt ratio, 198 
Seprlcher violated, the puniſhment, 20 


Services of the common—wealth of three forts, 28 exemption 
from them how procured, ib ſervices to the Exchequer, 3 g. 
who exempted from perſonallſervices, 40- Divine Service 
xot to be diſturbed, 66. not celebrated by Laymer, 1b. 
Souldiers priviledges, wages, aiſcipline,&c- 48.49, they on- 
ly permitted to carrie weapons, 54. their diet andapparell 


98. their faults. ib, and puniſhments, 99 
$onne not to ſucceed the Father in Spirituals: 76.77 
Spouſals what, 9 
Sputij who. 220 
Sraze-players incapah/e of ſome immunitzes. 43 


Starute of Premunire expounded, y 24.thoſe concerning mat - 
zers Eccleſraſticall imperfet, 127 of Henry 8, and Edw. 
6 how to beenterpreted, 2 34. how ſupplied, 235, 236-The 
word[ Statute | {oth not inferre Temporal! cogniſance,1 54 


Staruie of Mortmaine, why made,and by whom, I 67 
Stealing before the ll be proved, how puniſhed, 21+ of Chil- 

aren or men, 24.0f womens G7 
Stcllionatuscrimen. 2t- 


Stipends for liberal Scientes.29 none for Lawyers, nov Phi- 
lo{aphers 
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" Loſophers. - me > 20 
Strangers how to be intreated, 68 
Students excnſed from perſonal ſervices! 49 
Subjefts of how many ſorts. 27 
Subſedies. 38 


Succeffions, 63,71 inSpiritual 76, of great perſonages,tog 
whether rhe Sonne borne before bus Father was King , ought 
to ſucceed inthe Kingdome, 111.whether the grand-(hild 


or ſecoud brother be to ſucceced, 112 
Snerties not to be [wed before the principal FI 
Smertiſhip of women how to be releeved. 7 
Sning out of ones Liverie. 71 
Swperimpoſitions when nſed- 

Smperimpoſitions when uſed. -38 
Saperviſors of Wils whereto uſefull, 247 
Sarveyors office, 44 
Sweareng, capitall, | 59 
Sylva czdua 5z the Statute cauvaſſed, 205-206 
L112 64-84 
T 

Templars exempred from Tyth-paying. 176 
Tenth Number the perſettion of the reſt, 179.whether a Fi- 

gure of Chriſt. 1 89 


Tenure wid. Fend, For terme of life or yeares, 90. perpetmaliib- 
Teſtaments by whom they may be made,11,aprivilcdge gran- 
ted by Princes, 24.2+ The kinds, proofe, and publicationef 
them. 11- if donbrfull,bow tobe anderſtood, 12. though ime 
perfett, yer ſtand good for Children, 61. how much may bee 
equeathed. 13, bow many witneſſes required to the makin 
I35.when lands are deviſed 137.4 part of Eculeſraſticald 


Tariſajftion,n3 4 but inpart rent from it, I 35 
Teſtimonie of one witneſſe dangerous. I36 
Theft, the definition, diviſson,aud puniſhment of it- 18 
Theodofius. Author of the Statute of Mortmaine, 167 and 

therefore diſliked by Jerome and Ambroſe. iÞ- 


Tiberius requeſteth that Chriſt mizht be admurted into the 
Nz 3 aums 


The Index. 


_ aumber of the Roman Gods. *S23x 
Timber b 'y nature Tytheable, but exempted by Statute: 206 
Titles which have beene treable in Ecc [ efraſtical ( onrts,x x 4 

115 116, &6, Title of lands varteth nor with the acc. 


acnts, 203 
Treaſon, what. | 25 
Treaſure found, to whomit belongerh 2g 
Treaſurer of the Chamber. 47 
Trea tes betwixt Princes to be mage by Ctuiltans, 96 


TT reble d:mage of, E cctefpaſticat! guriſdettton, 
T 07- patherer s exacting how to be puniſhed, 4. 
1rees, when and why they muy boe lopped by another than the 
| O:Vz2Y, T6 loppings of great EYCces rythable, 25 J cartiag of 


annher 1.ans, how to be Prtmfhcd, 19236 
Tribolan, a famons Lawzcr. 32 
Trivate 2L 
Attion: of Trover. what. 128 
Traceat {om?times more eſpecially fo be objerved, 78 
7 amnalt Low prir1fied, I9 - 


Terves tythable,198 aroumentstothe contrary anſwered. 199 
Tretelage, the ſeverall kinds chereofe 9 
Tutors, 9 how a:ftingriſhcd jramn Gaardians. lo. what FOG tm 
rea of them- tid. & 5 g 
Tythes matters of Eccleſiaſtical Cogniſance,138.,141. 14 7 
and reall compoſition for them. 178,179. How they ſtocdaf.. 
ter the Conqueſt, 140 141 11 what caſe triable in a Tempoe 
rall Gonrt 1.42. the forteitares for non-payment,152,1 52 
:beir different Srate nnder the Law an1 Goſpel), 1 67 Warh 
0 Cauſes thereof, 158 & ſeq. when they came in uſe 4- 
mong Chriſtians, 157 part of the Mo-all Law, 159 1 79 
and how farre 181 the ground of the precepr, 164.#1-/t jn- 
vadcd y flaries Martcil 160 zot to be deteined by a Brjhop 
theruh Founder of a Benefice, 1 82. nor were b15s Primitive 
Endowments, 185 of Mineralls due, 19.4 of Turves, 
198.of box: hes of great trees, aog. Ifin no Partſh, to 
whom they belong, 185 manner of tythin7, how to bee #9 = 
derſtood, 165 preſcriptions againſt rych:5, 163.183, 184 
1mmunnie from tjthes, why firſt granted toreligions Hon- 


ſes, 


-- gy—_— — CES —o- — —— — — 


The Index» 


ſes 1 70 wherein religzons Orders were exempted from pay* 
ing tythes and of what things y76, many Lands preten= 


dedtyth-free by that exemption, which are nots 178 
V | | 

2a ths Facancis, who ancienily had the [r&its. . 193 
Valyaſores Maiores, & ininures. 270, 73 
Vaiſailes of how many kanacs, 77+ 73 
Fillaves coxverted after C1195. | I9T 
Priverſitics permitted the uſe of the Civife Law. 87, 88 
Pope] Jrbans {g4ntine | I75 
V{c of monty 20T 
V[urers anfamons 42 


Vſiry, the kinaes of it 8 haw much to be taken o f ahbasbauds 
#2 55 .cea'eth wnnitt math aonbled the principall. 64,45 
47 acceſſoris to the pren: ;pall, 209 Sea uſuric, 62 greater 
thou Land rjurie, ara Wh), 9 


M's 


1Wafs e gronnud of Ecciefiaſticail Cogmſance 199, 200. & ſeq» 
W.iter COAT; es not 10 be altered, I 6 
W idowes how to diftrivure thear goods, 5 1 ſuch as live riotouſ= 
ly. haw provide. for by the Civile Law, 269 
Will, vg Teſraments. 
Y Viliam 7Le Congueror"18 care for (harchrighs.,139 140 
Y Vi3cciiers { hurch, how enciently endowed. 175 
v ctizeſſes, what manner of men, 61 may bee compelled t0 ape 
reare, 79, k ow mAny required toa Will, 134-135, of one 


124;: dangeroms,136.f lſewitneſſes: 24 
ices, inw:at caſes :hy maybe bearen 63 
$9072 13 15; Caſe of ſar ety/hip, how to be relerved, 7.n60t endowed 

57: 09 be Tmors, GI 
VW 994 takes for ail kinde of fewell, 200 great woods in what 

cafes tyth-free 206 207, 205-230.41d why.231,voe1 and 

timber how diSfinit, bid, 
Words diffamatory, how puniſhable 212, vid. Di ffamartion, 
FW rackes w hat,and how robe di ſpoſedof, 92.93 


FINIS: 


9s Cp aan END 


